ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
REPEALING AND RECREATING RULES

The Natural Resources Board proposes an order to repeal and recreate ch. NR 243 relating to animal
feeding operations

WT-21-05

Analysis Prepared by Department of Natural Resources

1. Statutes Interpreted: ss. 281.11, 281.12,281.16, 281.19, 281.20, 281.41, 281.65, 281.96,
281.97, 281.98, 283.001, 283.01, 283.11, 283.13, 283.19, 283.31 283.35, 283.37, 283.53, 283.55,
283.59, 283.63, 283.83, 283.87, 283.89, 283.91, Stats.

2. Statutory Authority: ss. 227.11(2), 281.16, 281.19, 281.41, 281.65, 283.001, 283.11, 283.13,
283.31, 283.37, Stats.

3. Explanation of agency authority: Pursuant to ss. 283.01(12) and 283.31, Stats., the Department
hasthe authority to regulate animal feeding operations defined or designated as concentrated
animal feeding operations (CAFO) as point sources under Wisconsin's pollutant discharge
elimination system (WPDES) permit program. The statutory provisionsreferenced above give the
Department the authority to promulgate rulesto administer the WPDES permit program for CAFOs.
Also, more specifically, the Department hasthe authority under s. 283.11(1), Stats., to promulgate
rulesthat incorporate requirements established by the U.S. environmental protection agency (EPA).
The Department's proposed rulesincorporate the federal regulations established in 40 CFR parts 122
and 412 that regulate CAFOs. The Department's proposed rulesalso establish requirementsthat go
beyond the federal requirements. The Department recognizesthat s. 283.11(2), Stats., placessome
limitationson Department regulation of point sources, principally with respect to technology based
requirements (Note: case law hasclarified the scope of this statutory provision [Maple Leaf Farmsyv.
DNR, 247 Wis.2d 96, 633 N.W. 2d 720]). Section 283.11(2), Stats., does not, however, preclude
regulation in instancesin which (1) there isan absence of federal regulation, (2) the regulations are
needed to achieve water quality standards, or (3) the regulations are associated with protecting
groundwater, which isnot covered by the Clean Water Act and federal regulations, but is covered by
ch. 283, Stats.

Finally, part of subchapter Il of the proposed rules cover implementation of the state performance
standards and prohibitions established in ch. NR 151. The Department’s authority to establish rules to
implement these standards and prohibitionsis established under 281.16, Stats.

4. Related statute or rule: ss281.15, 281.31, 281.77, Stats., and chs. NR 2, 102, 103, 104, 108,
113, 140, 150, 151, 153, 154, 200, 203, 204, 205, 207, 214, 216, 218, 219, and 220.

5. Plain language analysis:

Subchapter | - General

The Department isrepealing and recreating chapter NR 243 to incorporate revisionsto federal
NPDES regulations for CAFOs (large, medium and small CAFOs) and to include additional
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requirementsto protect groundwater and surface watersin the state. The Department isnot
proposing any significant changesto existing requirementsin chapter NR 243 related to
implementation of statewide livestock performance standards and prohibitions.

The Department isdelegated by EPA to administer the NPDES permit program for CAFOs through
the Department's WPDES permit program established in ch. NR 243 and ch. 283, Stats. Federal and
state CAFO rulesaddress water quality impacts from the animal production area (those areas
associated with production of animalsincluding animal housing areas, manure storage facilitiesand
runoff control systems), areas ancillary to the production area, and land application areas. While
EPA’s authority under the NPDES permit program islimited to addressing waters of the U.S.
(essentially navigable waters), pursuant to the WPDES permit requirementsin ch. 283, Stats,, the
Department ischarged with addressing impactsto all waters of the state, including wetlands,
groundwater and all surface waters.

Under federal and state law, all CAFOs are point sources. CAFOsfall into three categories. (1) Large
CAFOs, or operationswith 1000 animal unitsor more. (2) Medium CAFOs, or operationswith 300 to
999 animal units, that have a discharge to navigable waters from the production area that meets
centain criteria. (3) Designhated CAFOs. Designated CAFOsinclude Medium and Small CAFOs
(operationswith fewer than 300 animal units) that are designated by the Department on a case-by-
case basisashaving a significant discharge. Once an operation isdefined or designated as CAFO
and issued a WPDES permit, impactsto all waters of the state are addressed in the permit.

Primary changesto existing rulesin subchapter|: The existing ruleshad one calculation method, a
combined animal unit calculation, that wasused to determine the number of animal units (size) at
an operation. Under the combined method, the total number of animal unitsat an operation is
based on the combined animal unit equivalency numbers for all animal species, mature and
immature, present at the operation, including animals at different sitesthat are considered to be
part of the same operation. The proposed rule retainsthe existing method and addsa second
method for calculating the number of animals. The second method isbased on recently revised
federal regulations. In thisfederal method, the animal typesare not added together to determine
the total; however some animal types (e.g., veal calves, heifers, layer operationswith dry manure
handling), have larger animal unit conversion factorsthan under the current rule. The rule
proceduresrequire the Department to compare the calculationsunder both methods, and use the
highest calculated value to determine the size of an operation. Also, thisrule package addsa
definition for “agricultural stormwater discharges.” Thisterm wasadded based on recently revised
federal regulations.

Both the existing and proposed code allow variancesto non-statutory and federal requirements.

Subchapter Il — Requirementsfor Large Concentrated Animal Feeding Operations

Thissubchapter outlines the requirements specific to Large CAFOs (animal fe eding operationswith
1000 animal unitsor more). The proposed rule contains WPDES permit application requirements.
The existing rules established a duty to apply for a permit based solely on whether an animal
feeding operation had 1000 animal unitsor more. Thisproposed rule requiresthat an animal
feeding operation with 1000 animal unitsor more apply for a permit if the operation will store
manure or process wastewater in a structure that isbelow or at grade, or if the operation will land
apply manure or process wastewater. Both the existing rule and the proposed rule do not allow large
CAFOsto discharge to waters of the state without WPDES permits. For new operations, the existing
rule requiresthat a complete application be submitted 12 monthsin advance of populating to 1000
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animal units. For first-time permit applicants, thisrule package requiresthat a general application
with basic operational information (e.g., type of operation, anticipated number of animal units) be
submitted 12 monthsprior to the anticipated date of becoming a large CAFO. A final complete
permit application must then be submitted 6 months prior to becoming a large CAFO. Compared to
existing rules, the proposed rules are more specific regarding the type of information that must be
submitted in the final application, including a complete nutrient management plan. Reissuance
applicationsare due 180 days prior to permit expiration. The proposed rulesalso include a change
to the application requirements for existing animal feeding operationsthat become CAFOsdue to
the purchase of another operation. These expanded operationswill have 90 daysto submit an
application to the Department. Although the Department always had the authority to issue general
permitsto cover CAFOs, the existing rulesin chapter NR 243 did not include any specific
requirementsfor general permits. The proposed rule includes specific application requirements for
general permits. The Department can cover an operation under either an individual or general
WPDES permit.

The rule package includes standard WPDES permit requirements. Some of these standard WPDES

permit requirements for large CAFOsinclude:

e Permittees may not have a discharge from the animal production area (areas of an operation
directly connected to production of animalsincluding manure, process wastewater and feed
storage areas aswell asareaswhere animals are fed, maintained or confined) to navigable
waters, except when an overflow of a structure occurs asthe result of a 25-year, 24-storm event.
This standard appliesto dairy and cattle operationsand most duck swine, poultry and veal
operations. Compared to the existing rule, the changesto this production area standard isminor
(e.g. discharge only allowed if it isan overflow event). The proposed rule doesadd new
standards for other types of operations. For example, there are new standardsincluded in the
rule for other types of operations such ascertain duck operationsand horse and sheep operations
aswell asnew standards for new source swine, veal or poultry CAFOs. New source CAFOsthat are
swine, veal or poultry may not have any discharges from the production area and they must meet
a production area design requirement of a 100-year, 24-hour storm event. Thisprovision isoften
referred to asthe “no discharge” standard for navigable waters, and is consistent with federal
standards. All permitted discharges from the production area must still comply with water quality
standards.

o Permitteesmust develop an emergency response plan to address unauthorized spills or
discharges.

e Permittees must control contaminated runoff from ancillary service and storage areas, including
CAFO vegetated areasthat are not part of the production area.

o Permitteesshall manage animal mortality to ensure compliance with the “no discharge” standard
and avoid impairments of other waters of the state.

In the existing and proposed rule, permitteesmust develop and implement a nutrient management
plan that addressesthe land application of manure and process wastewater generated by a CAFO.
Asa minimum requirement, the existing rule requires compliance with NRCS Standard 590 (1999).
The proposed rule requires compliance with the updated technical standard for nutrient
management planning--NRCS Standard 590 (2005). However, both the existing rule and proposed
rule revisionsrequire additional practices beyond NRCS Standard 590. The additional practicesor
restrictions are included for WPDES permittees for the purpose of complying with fed eral regulations,
protecting water quality (both surface waters and groundwater) and minimizing runoff of manure and
process wastewater pollutants. Some of the key provisions of the proposed rule that addressland
application activities (that deviate from NRCS 590) include the following:

e Manure or process wastewater may not pond on the site where itisapplied.
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Manure or process wastewater may not run off the application site or discharge to waters of the
state via subsurface drainsunder dry weather conditions or due to precipitation eventslessthan
the 25-year, 24-hour storm event. Thisisa change from the current rule requirement that does
not allow run off of manure or process wastewater from the application site at any time. The
proposed rule also containsa new requirement that prohibits surface applications of manure and
process wastewater in response to forecasts of precipitation capable of producing runoff in the 24-
hour period following application.

2" year manure crediting isrequired.

CAFOs must implement additional practiceswhen applying manure and process wastewater
within the Surface Water Quality Management Area, or SWQMA (1000 feet of a lake, 300 feet of
a stream) in order to comply with the federal setbackrequirement and to protect against acute
runoff events. Compared to the existing rule, these are new requirements.

The proposed rule requires CAFOs statewide to limit phosphorus applicationsin accordance with
the soil test phosphorus or PhosphorusIndex method outlined in NRCS Standard 590.
Additional phosphorusresdtrictions apply to fields with high soil test levels (greater than 100 ppm).
In the existing rule, the Department only required phosphorus based planson a case-by-case
basisin certain watersheds and did not specify a method of limiting phosphorus delivery.
Additional restrictions on winter land application of solid manure are proposed. Under the
existing rule, restrictions on the land application of solid manure were imposed on a case-by-case
basisin certain watersheds. Under the proposed rule, operations may choose to surface apply
solid manure on frozen or snow-covered ground provided they follow certain restrictionsin ch. NR
243. Beginning January 1, 2008, solid manure may not be surface applied on frozen ground or
areas of fieldswith an inch of snow or more during the months of February and March, the
months of the winter when manure runoff events are most probable. Operationsmay choose to
either stack the solid manure or construct a storage facility to avoid surface applicationsduring
February and March. Solid manure may be incorporated under frozen or snow covered ground
conditions at any time provided it isdone properly and is physically possible.

Additional restrictions on winter applications of liquid manure are proposed. Under the existing
rule, restrictions on the land application of liquid manure were imposed on a case-by-case basis
in certain watersheds. Under the proposed rule, liquid manure may not be surface applied
during the months of February and March. In addition, by January 1%, 2010, all existing source
CAFOs must have 180 days of liquid manure storage and will be prohibited from surface
applying liquid manure on frozen or snow-covered ground throughout the winter. New source
CAFOs are subject to these winter land application restrictionsupon permit issuance. However,
the rule provides allowances for surface applications of liquid manure on frozen or snow-covered
ground during certain emergency situations. Liquid manure may be incorporated or injected
under certain frozen or snow covered ground conditions provided it isdone properly and is
physically possible.

The proposed rule also includesa number of provisonsdesigned to address EPA’s and the
Department’sregulatory innovation efforts. These include allowances for the use of general
permits. Consistent with revised federal regulations, the proposed rule also includes allowances
for continuous dischargesto navigable waters from CAFO animal production areasin exchange
for the implementation of innovative technologies and practicesthat achieve equal or better
environmental performance than the “no discharge” standard.

The rule includes more stringent restrictions on applicationsto avoid groundwater
contamination. These include increased setbacks from direct conduitsto groundwater, drinking
water supply wells, increased separation distances from groundwater and fractured bedrock, and
winter application restrictions on soils with reduced distancesto bedrock
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CAFOs are responsible for the storage, management and land application of their manure and
process wastewater except in certain cases specified in the rule where manure istransferred.
Permittees must maintain records of transferred manure and must obtain Department approval to
transfer responsibility. Compared to existing rules, the proposed rulesadd more allowances for
transferring responsibility of CAFO manure to other partieswhen it issold or given away.

Plans and specifications for reviewable facilities (e.g., manure storage, runoff control, feed storage,
digesters) must be approved by the Department prior to construction. Manure storage facilities shall
be constructed in accordance with NRCS Standard 313. The proposed rulesincorporate the most
recently updated version of NRCS Standard 313. The Department shall also evaluate existing
reviewable facilitiesthat have not been approved by the Department to determine if any actions are
necessary to upgrade or abandon the facility to protect water quality.

In order to prevent surface applications of solid manure on frozen or snow-covered ground during
February and March, all permittees must have two months of storage for solid manure or otherwise
stackthe solid manure. Existing source CAFOsthat currently have permit conditionsrequiring
compliance with revisonsto ch. NR 243 upon Department notification, have until January 1, 2008 to
construct two months of solid manure storage or otherwise identify areas where they can stackthe
solid manure during February and March. Existing source CAFOsthat do not choose to stack solid
manure, must build two months solid manure storage in accordance with a construction schedule
contained in a WPDES permit, not to extend beyond November 30" following permit reissuance or
modification. New source CAFOsthat choose not to stack manure must have two months solid
manure storage upon permit issuance. These restrictionsregarding the surface application of solid
manure in February and March are new requirements.

In order to be able to avoid surface applications of liquid manure on frozen or snow-covered ground
in accordance with nutrient management requirements and to satisfy the federal requirement for
adequate storage, all permittees must have 180 days of storage for liquid manure. Existing source
CAFOs have until January 1%, 2010, to construct 180 days of storage. New source CAFOs shall have
180 days of storage upon permit issuance or prior to the first winter season. Once an operation has
180 days of storage for liquid manure, an operation must continue to maintain 180 days of storage
for liquid manure. For an operation that isexpanding, the rulesallow an operation to temporarily
reduce the liquid manure storage capacity if approved by the Department. The requirement for 180-
day storage isa new requirement for large CAFOs, although the majority of permitted CAFOsin the
state already have 180-days of storage.

Under the proposed rules, permittees must conduct periodic inspections of the animal production
area and correct and report any instances of permit noncompliance. Manure, process wastewater
and soilswhere manure and process wastewater island applied shall be periodically sampled. Daily
logs of land application activitiesand annual reports summarizing land application activities shall be
recorded on Department supplied forms. Inspectionsfor runoff are also required for surface
applications of manure and process wastewater on frozen or snow-covered ground. Annual reports
shall be submitted to the Department summarizing production area inspections, land application
activities, and sampling and monitoring activities. While many of the monitoring, inspection and
reporting requirements contained in the proposed code were not in the existing code, they have
been required in WPDES permits for some time.

In general, most operational requirements for large CAFOs contained in the proposed code would

apply upon permit issuance, reissuance or modification, unlessthe requirements are already
referenced orincluded in an operation’s current WPDES permit.
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Subchapter Il — Other Animal Feeding Operations

The rulesin subchapter Ill address discharges from animal feeding operationswith fewer than 1000
animal units. Depending on the type or nature of the discharge and the size of the operation, the
rules establish procedures and enforcement optionsfor eliminating or reducing dischargesto waters
of the state, including the issuance of Notices of Discharge (NOD). There are three categories of
dischargesfor which an NOD may be issued. The proposed rule doesnot make any substantive
changesto existing NOD requirements and procedures.

Also, both the existing and proposed rule require WPDES permit coverage for medium -sized
operations (300 to 999 animal units) that have a point source discharge to navigable waters.
Operations with fewer than 1000 animal units (includes both medium and small operations) that
have significant dischargesto navigable waters may be designated by the Department as CAFOs
subject to WPDES permit coverage aswell. These requirementsare based on federal regulations
and are already established in the existing rule. The proposed rule adds one more factor for
designating a small or medium operation asa CAFO: if the Department determinesthat a discharge
from an operation has contaminated a properly-constructed well, the Department may require that
the operation obtain a WPDES permit. The proposed rule establishes application requirements,
designation criteria, permit requirements and procedures, and enforcement optionsfor medium and
small CAFOs. Permit requirements outlined in ch. NR 243 (e.g., nutrient management
requirements) are only mandatory for those small and medium operationsthat have been issued a
WPDES permit.

The rulesin subchapter Ill also address dischargesthat are associated with noncompliance of
livestock performance standards and prohibitions established in ch. NR 151. Implementation
procedures and enforcement options are established in the rules. In general, under these
regulations, if an existing livestock facility or practice has a discharge to waters of the state that isdue
to noncompliance with the livestock performance standards or prohibitionsin ch. NR 151 (and isnot
considered a point source discharge), then the Department must make cost share dollarsavailable for
eligible coststo get compliance with the standards and prohibitions. Cost sharing does not have to
be offered for new operations or facilities, or in caseswhere corrective measuresdo not involve
eligible costs. These rulesare already in effect in the existing ch. NR 243 and the Department is not
proposing any significant changesat thistime.

Subchapter IV — CAFO Enforcement

The proposed rule explainsthe Department’s enforcement authority for CAFOs.

6. Federal rule summary and comparison: The revisions to federal regulations which served
as the basis for the proposed revisions to ch. NR 243 include the following:

Ch. NR 243 follows federal requirements for animal production area standards, inspections, record
keeping and reporting, mortality management, restrictions on chemical disposal, weather record
keeping associated with land application requirements, and test methods for sampling manure,
process wastwater and soil.

The federal regulations covering nutrient management and land application activities are fairly
general and require statesto develop more detailed technical standardsand best management
practices that satisfy the general federal standards. Ch. NR 243 isconsistent with the following
requirements outlined in the federal regulations:
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e Federal regulationsrequire that CAFOs develop a nutrient management plan. Under federal
regulations, the plan must addressthe application and timing of manure and process wastewater
applicationsand must minimize the risk of runoff of phosphorus and nitrogen to surface waters.

e The Department's proposed rulesrequire that CAFOs develop a nutrient management plan that
meets (1) NRCS Standard 590 for nutrient management, (2) additional requirementsthat are
consistent with federal regulationsand (3) other requirements determined by the Department to
be necessary to protect surface waters, groundwater and wetlands.

e To minimize runoff of phosphorusand nitrogen and to addresstiming of applications (required
federal standards for land application), the proposed revisionsto ch. NR 243 contain restrictions
on the winter application of solid and liquid manure and prohibit applications on saturated
ground. The proposed rule also requiresthat permitteestake into account predicted
precipitation events. Ultimately, all applicationsare subject to the requirement that manure and
process wastewater may not pond on the application site, or run off the application site or
discharge to waters of the state via drain tilesunder dry weather conditions or due to
precipitation eventslessthan the 25-year, 24-hour storm event.

e The federal regulationsrequire that permittees have adequate storage for manure and process
wastewater: The proposed revisionsto ch. NR 243 define adequate storage to mean storage that
is consistent with a permittee’s nutrient management and at least 180 days of storage for liquid
manure. Consistent with the requirements of a nutrient management plan, design specifications
for liquid manure management include a requirement to construct 180 days of storage for liquid
manure for all operationsby Jan. 1, 2010 (new source CAFOswould need to comply upon permit
issuance). Design specifications for solid manure include a requirement to build two months of
storage to address high risk periods of runoff during the months of February and March unlessan
operation choosesto headland stackits solid manure.

e To further addressthe federal standard requiring minimization of phosphorusand nitrogen
runoff, the proposed revisonsrestrict nitrogen applicationsand provide two optionsto address
phosphorustransport: (1) phosphorusapplication restrictions based on soil test phosphoruslevels
and (2) use of a riskassessment/phosphorustransport method (i.e., the Wisconsin Phosphorus
Index).

e Statesshall specify NPDES permit requirements for medium and small-sized CAFOs. The
Department hasincluded requirements for runoff control, manure storage, nutrient management
and monitoring and reporting for small and medium CAFOs. For medium and small CAFOs,
requirements for nutrient management and manure storage are similar to large CAFO
requirements.

Ch. NR 243 can be more stringent than certain federal regulations in areaswhere (1) there isan
absence of federal regulation, (2) additional regulations are needed to achieve water quality
standards, or (3) the regulations are associated with dischargesto groundwater, which is not covered
by the Clean Water Act and federal regulations, but iscovered by ch. 283, Stats. Key areaswhere
proposed ch. NR 243 ismore stringent than the federal CAFO regulationsinclude the following:

e EPA eliminated the use of the mixed animal unit calculation (i.e., totaling all animal species
present at an operation) in defining which operations are large CAFOsrequiring permit
coverage. The Department has proposed to retain the mixed animal unit calculation (based on
existing equivalency factors) for a number of reasons. First, many Wisconsin operations continue
to have mixed agesand types of animals. Without the mixed animal unit calculation, some
currently permitted CAFOs could potentially no longer require coverage under WPDES permits.
Second, the mixed animal unit calculation resultsin more equitable regulation (e.g., an
operation with 900 animal units of heifersand 900 animal units of milking cows would not need
a permit but would produce more waste than an operation with 1001 animal units of milking
cowsthat doesneed a permit). Third, operationsin Wisconsin have been subject to the mixed
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animal unit calculation, including calculations based on immature animals, since the inception
of the CAFO WPDES permit program in 1984 with little or no confusion. To be asprotective as
the federal regulations, the proposed rules have also added the federal method for determining
the size. Asdiscussed previoudy, the method that resultsin the largest number of animal unitsis
used to determine the size. For some animal types, the federal rule reducesthe number of
animalsneeded to meet the 1000 animal permit threshold.

The federal requirements state that all CAFOswith 1000 animal units or more must apply for
WPDES permit coverage. In Waterkeeper Keeper Alliance et al. v. EPA, 399 F. 3d 486 (2™ Cir.
2005), the court vacated the duty to apply requirement. The Department’s proposed rules state
that all large CAFOs (1000 animal unitsor more) that store manure or process wastewater in a
structure that isat or below grade, or that land apply manure or process wastewater must apply
for WPDES permits. Itisthe Department’s position that due to the extent of water resources
present in the state of Wisconsin (surface waters, groundwater and wetlands), all large CAFOs that
store or land apply manure or process wastewater in the state have discharges of manure or
process wastewater pollutants that reach groundwater and/or surface watersvia leaching or
surface runoff. Therefore, any large CAFO must apply for a WPDES permit if it engagesin
storage or land application activities. Under chapter 283, Stats., WPDES permits must ad dress
dischargesto all waters of the state, not just navigable waters. Thisapproach is consistent with
how the Department currently regulates large CAFOs. With regard to medium and small animal
feeding operations, the basisfor requiring permit coverage will still depend on whether there has
been a significant discharge to navigable waters, except a permit may be required in cases
where a discharge from a medium or small farm hascaused a well contamination. Federal
regulations do not require permits based on well contaminationsbecause the federal NPDES
permit program does not cover dischargesthat impact groundwater only.

The federal rulesprovide a definition of agricultural storm water discharges. Agricultural storm
water discharges are not subject to permit termsand conditions. The proposed definition of
agricultural storm water could be viewed as more stringent than the federal definition. However,
the definition or scope of agricultural storm water dischargeswill vary from the federal definition
from state to state and will depend on a state’s specific nutrient management standard and
permit requirements.

The Department requires operationsto submit an initial permit application 12 months prior to
becoming a CAFO, and a complete permit application 6 months prior to becoming a CAFO.
While the federal rule doesnot require an initial permit application, the initial application
requirement isnot burdensome (very limited information isrequired) and it is very helpful for
operations and the Department in determining how WPDES rule requirement impact an
operation’'sexpansion plans.

EPA regulationsdo not require submittal and approval of nutrient management plansto ensure
compliance with nutrient management plan requirements, and consequently federal regulations
only have minimal nutrient management recordkeeping and reporting requirements. Under the
Waterkeeper decision, however, the court found that EPA’s failure to require submittal of the
plan wasimproper (because it isa WPDES permit requirement), so EPA will need to make
changesto itsregulations. Consistent with current requirementsunder ch. NR 243, the
Department’s proposed rules continue to require submittal and approval of CAFO nutrient
management plans, and also require that the permittee conduct recordkeeping and reporting, so
compliance with the plan can be evaluated.

The federal nutrient management plan requirementsimpose a 100 -foot setback from navigable
waters and their conduitsand allow for equivalent practicesto the 100-foot setback, but the
federal regulationsdo not specify acceptable equivalent practices. The Department has
provided potentially equivalent practicesto the 100-foot setbackthat include practices
implemented within 300 feet of streamsand 1000 feet of lakes (the Surface Water Quality
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Management Area or SWQMA used in proposed ch. NR 243 and NRCS Standard 590). These
practices are intended to addressthe 100-foot setback aswell as potential impacts from acute
and chronic delivery of pollutants associated with manure and process wastewater applications
near surface waters.

o EPA specifies setbacks from agricultural wellheads as part of itsrestrictions on direct conduitsto
navigable waters. In order to provide protection for groundwater and avoid impactsto potable
water supplies, the Department has specified additional setbacks and practices within certain
distances of wells (private, noncommunity and community wells), areas of shallow soilsand direct
conduitsto groundwater. These setbacksare especially important given the private well
contamination events experienced in the pag, including those that have occurred recently.

o EPA limitsthe extent of CAFO responsibility for the land application of its manure and process
wastewater that istransferred or given away to another party (i.e., where the CAFO doesnot have
control over the application of the wastes). The Department's proposed rules state that the CAFO
maintains responsibility for the transferred manure with a few limited exceptions.

e The federal regulationsdo not address potential water quality impacts from CAFO outdoor
vegetated areas (large, open grassed areas connected to CAFOs, but not subject to the
production area “no discharge” standard). The Department’s proposed rulesrequire that CAFOs
maintain vegetation in these outdoor vegetated areasto mitigate impactsto surface waters and
wetlands. Under the proposed rule, these outdoor vegetated areas are considered part of the
ancillary areas.

e The federal regulationsdo not require emergency response plansfor CAFOs. The Department
has proposed requiring emergency response plansto address spillsand unauthorized discharges
to avoid acute and catastrophic impactsto waters of the state.

e The federal regulationsdo not require submittal of plansand specifications for manure and
process wastewater storage structures and runoff controls systems. Pursuant to s. 281.41, Stats,,
the Department hasthe authority to require submittal of plansand specifications for certain
structures and facilities covered by WPDES permits. Both the existing and proposed rule establish
design standards and require submittal and Department review of certain structures and facilities.

7. Comparison with rules in adjacent states: For thissection of the analysis (comparison to other
states), the Department has not discussed NPDES permit program requirements which are fairly
standard and do not vary significantly from state to state or non-controversial (e.g., inspection and “no
discharge” requirements for CAFO animal production areas, manure/soil sampling, animal mortality
management, etc.). The following section isa state-by-state comparison of the more controversial
issues associated with the federal CAFO rule revisions. It should be noted that all the statesin this
comparison addressimpactsto surface water, groundwater and wetlands.

Minnesota: Minnesota haschosen not to revise its NPDES regulationsbut hasinstead issued a
NPDES general permit that incorporatesthe federal revisons. Asin Wisconsin, all large CAFOs are
required to apply for NPDES permitswith the size of the operation determined in accordance with a
state combined animal unit calculation and the federal individual animal unit calculation method.
Minnesota also reviews and approves CAFO nutrient management plans. Minnesota has NPDES
requirements for phosphorus-based nutrient management based on soil test phosphoruslevels.
Fieldswith soil test phosphoruslevelsgreater than 75 ppm within 300 feet of waters are rated very
high in terms of potential nutrient delivery to surface waters. Applicationson saturated ground and
where precipitation is forecast within 24 hours (50% chance of 0.25” during winter, 50% chance of
0.5"at all other times) is prohibited. While Minnesota doesnot prohibit solid or liquid manure
applicationson frozen or snow-covered ground, it does place certain restrictions on where the
manure can be applied (e.g., liquid manure cannot be applied on dope greater than 2%) and
requires a field-by-field evaluation to ensure runoff will not occur. Minnesota also requiresthat all
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liquid manure storage facilities built after 2000 are constructed with 9 months of storage. Minnesota
specifies equivalent practicesto the 100-foot setback from navigable waters and their conduits for
applications of manure and process wastewater. Minnesota’s equivalent practices served asthe basis
for practicesidentified in revisonsto ch. NR 243. Unlike Wisconsin, Minnesota allows CAFOs to
transfer responsibility of manure where they do not control the timing and rate of application.
However, Minnesota has extensive record keeping associated with the transfer of manure and
manure. Furthermore, manure must still be applied in accordance with state nutrient management
requirements.

Michigan: Michigan hasrevised its NPDES CAFO rulesaswell asissued a general permit with
provisions addressing the revised federal regulations. Unlike Wisconsin, Michigan doesnot use the
mixed animal unit calculation for determining CAFOssize. All Large CAFOsthat discharge or have
potential to discharge must apply for NPDES permits. While Michigan requires creation of a nutrient
management plan, unlike Wisconsin, Michigan does not require review or approval of the plan.
Michigan has NPDES requirements for phosphorus-based nutrient management based on soil test
phosphoruslevels. Fieldswith soil test phosphoruslevelsof 75 ppm or more are rated high in terms
of potential nutrient delivery to surface waters. Applicationson saturated ground and where
precipitation isforecast within 24 hours (70% chance of 0.5”) is prohibited. Surface applications of
manure and process wastewater applications are prohibited on frozen or snow-covered land that is
upslope from surface waters. Michigan requires 6 months storage for all manure unless another
length of storage isdetermined by NRCS. Unlike Wisconsin, Michigan hasnot chosen to identify
practices equivalent to the 100-foot setback from navigable waters and their conduits but could
approve alternate practicesunder individual NPDES permits. Similarto Minnesota, Michigan allows
CAFOsto transfer responsibility for manure in those instances where CAFO operators do not control
manure applications.

lowa: lowa hasrecently adopted new NPDES CAFO rulesfor operationswith open feedlots. lowa
haswithdrawn its NPDES CAFO rulesfor CAFOs with animalsin total confinement. lowa contends
that operationswith animalsin total confinement do not need to apply for NPDES permits since they
do not allow dischargesfrom the animal production area, nor do they allow discharges of manure or
process wastewater from land application sitesat any time. Similarto Minnesota and Wisconsin,
regulated large CAFOs (with open feedlots) must apply for permits. lowa usesthe mixed animal unit
calculation to determine large CAFO size. Operationsthat demonstrate they have no potential to
discharge do not need to obtain permit coverage. Similarto Michigan, lowa requires creation of
nutrient management plansand periodically reviews and approvesthe plans. lowa has NPDES
requirements for phosphorus-based nutrient management based on phosphorustransport modeling
(phosphorusindex). lowa doesnot address applications of manure and process wastewater on frozen
or snow-covered ground but does prohibit applications on saturated ground and when precipitation
hasrecently occurred orisoccurring. Manure storage isnot required. lowa has specified setback
ranging from 200-800 feet that can be reduced to a 50 foot setback with a 50-foot vegetated buffer.
Similar to Wisconsin, lowa CAFOs are responsible for all their manure, except for dry poultry manure
that issold asa product.

Illingis: lllinoishasissued a limited number of NPDES permitsto CAFOs and is currently regulating
most animal feeding operationsunder state regulations. lllinoisisin the process of revising its
NPDES CAFO rules. It hasissued a general permit with provisonsaddressing the revised federal
regulations but hasyet to cover a CAFO under the general permit. lllinoisregulates operationsthat
meet the federal definition of large CAFOs. The NPDES general permit requires submittal and
approval of nutrient management plans. lllinoisdoesnot allow applicationson soil saturated by
recent precipitation or when precipitation will produce runoff. Applicationsare not allowed on
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frozen or snow-covered soil if the application will produce runoff. Illinois state rulesrequire that
liquid storage built or modified after 1977 provides 120 days of storage. Liquid storage built after
1996 must provide 270 days of storage. Solid manure storage built after 1998 must provide 150
days of storage. lllinoishas NPDES requirements for phosphorus-based nutrient management based
on 0il test phosphoruslevels. Fieldswith soil test phosphoruslevels of greater than 150 ppm are
rated very high in termsof potential nutrient delivery to surface waters. No optionsare provided for
the 100-foot setback from navigable watersand their conduits. lllinoishasyet to determine
requirements for transfer of manure responsibility.

8. Summary of factual data and analytical methodologies: Rule revisonsto ch. NR 243 are in
response to changesto federal regulationsfor CAFOs, and to protect water quality in the state. EPA
compiled a number of technical and policy documents summarizing and outlining the basisfor the
revised regulations, including potential economic impacts. These documents are available online at
http://cfpub.epa.govinpdeshome.cfm?program_id=7.

The Department used additional materialsand methodologiesto create the proposed revisionsto

ch. NR 243. These include:

e NPDES Permit Writers Guidance Manual and Example NPDES Permit for Concentrated Animal
Feeding Operations. Providesinformation to NPDES permitting authorities, ownersand operators
of animal feeding operations, and the general public on how to implement the Clean Water Act
CAFO regulations, including: 1) information to help permitting authorities ensure that NPDES
permits conform to the CAFO regulationsand 2) general information on Clean Water Act and
NPDES requirementsthat EPA will consider when reviewing the adequacy of State NPDES
permits for CAFOs.

e Natural Resource Conservation Service (NRCS) technical standards, developed with input from a
broad range of qualified technical experts.

o Meetingswith the NR 243 Technical Advisory Committee (TAC), consisting of various stakeholder
groups, which met 14 times between September of 2003 through February of 2005.

e Meetingsof internal staff in the Agricultural Runoff Program which met approximately twice a
month between the months of September 2003 and May of 2005.

o Department documented impactsto waters of the state associated with permitted and
unpermitted animal feeding operations.

e Commentsreceived on the public noticed revisonsto ch. NR 243.

9. Analysis and supporting documents used to determine effect on small business or in
preparation of economic impact report: In determining the effectsthat revisionsto ch. NR 243
would have on small business, outlined in the Small Business/Final Regulatory Flexibility Analysis,
the Department considered (1) the flexibility provided by federal rulesin applying the rulesand (2)
the environmental consequences of providing alternate or less stringent requirements for small
business.

The primary documentsand methodsused in determining the amount of flexibility provided under

federal rulesinclude:

e The Wednesday, February 12, 2003, Federal Register, containing the relevant parts of 40 CFR
(Parts 9, 122, 123 and 412) that were modified and the attached preamble to these rulesthat
reflect the reasoning behind EPA’s modifications.

o NPDES Permit Writers Guidance Manual and Example NPDES Permit for Concentrated Animal
Feeding Operations. Providesinformation to NPDES permitting authorities, ownersand operators
of animal feeding operations, and the general public on how to implement the Clean Water Act
CAFO regulations, including: 1) information to help permitting authorities ensure that NPDES
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permits conform to the CAFO regulationsand 2) general information on Clean Water Act and
NPDES requirementsthat EPA will consider when reviewing the adequacy of State NPDES
permits for CAFOs.
o Discussonswith EPA-Region V.
As stated in the Small Business/Final Regulatory Flexibility Analysis, since most large CAFOs are also
considered to be small businessesthere islimited flexibility to monitoring, reporting, schedule and
compliance requirements contained in the rule.

The Department addressed potential opportunities for minimizing impacts on small business
primarily through the practical and technical input provided by the NR 243 Technical Advisory
Committee (TAC) and through public comment received on the proposed rule revisions. The NR 243
TAC provided input on what could be considered practical and economically sound means of
compliance with proposed ruleswhile minimizing potential water quality impacts. In addition,
public comment identified particular areas of concern for small businesses. In some instances, the
Department believed that establishing less stringent requirements for small businesseswould have
rendered portions of the WPDES permit program ineffective (e.g., reducing the amount of
information that would be required to be provided to the Department to demonstrate compliance
with land application requirements). Where possible, the Department hastried to standardize
requirements aswell as providing standardized reporting formsto improve consistency and simplify
compliance.

10. Anticipated private sector costs: Fiscal impactson the private sector primarily relate to
phosphorus-based nutrient management requirements and to storage design requirements for solid
and liquid manure. The Department estimatesthat the total first year costs of the rule could range
from $90,000 to $33.3 million statewide, or no additional cost to approximately $500,000 per
operation. Since the great majority of costs are associated with manure storage requirements, fiscal
impacts are highly dependent on the number of months of liquid manure storage individual
operations currently have. For example, the Department hasdocumented that approximately 80%
of currently permitted operations already have six months of storage, which would significantly
reduce potential first year costs.

Using a variety of assumptions, the Department estimates a first-year statewide increase in costs
associated with phosphorus-based nutrient management requirements of about $90,000. In
estimating the cost impact, the Department assumed that 8 operationswould be restricted by the
phosphorus-based nutrient management planning requirements for the first time as a result of the
revised rules. Based on an estimated cost of $5.63 per animal unit per year for phosphorus-based
management and an average of 2,000 animal units per CAFO, the total first year cost associated
with the new rule is $90,000 for proposed phosphorus-based nutrient management requirements.

The Department estimatestotal first year costs associated with manure storage requirements at $4.2
million to $33.2 million. Thiscost estimate assumesthat 50-80% of all current and new CAFOs have
or will have 6 months of liquid manure storage regardless of the proposed revisonsto ch. NR 243
and would not be impacted by the storage provisionsin the proposed rule changes. The remaining
20-50% would need to build some amount of storage to comply with the proposed rule changes. If
one assumesthat a 2,000 animal unit operation produces 736,100 cubic feet of manure and process
wastewater in a 6 month period, the range of manure storage construction costs would be $257,700
to $404,900 for sx months of storage. If 20-50% of the current and new CAFOs would have
otherwise built at least a 3 month storage, irrespective of the new NR 243 requirements, the total first
year cost isestimated at $4.2 million to $16.6 million. If 20-50% of the current and new CAFOs
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would not have otherwise built any storage and are required to construct 6 month storage, the total
first year cost isestimated at $8.5 million to $33.2 million.

11. Effect on small business: The proposed revisionsto ch. NR 243 will result in additional
construction and management costs for certain small businesses since many of the operationsthat
fall under the CAFO regulations are small businesses. Coststo small businesses are identified in
section 10 (Anticipated private sector costs) and additional impactsto small businessesare included
in the Small Business/Final Regulatory Flexibility Analysis.

12. Enforcement:

Large Concentrated Animal Feeding Operations (CAFOs). Enforcement of the rulesthat apply to
large CAFOs occur through stepped enforcement actions such asissuance of notices of violation
(NOV) and enforcement conferences. Furthermore, pursuant to s. 283.89(1), Stats., violations of the
rules, WPDES permit termsand conditions or ch. 283, Stats., may be referred to the Wisconsin
Department of Justice. Under ss. 283.87, 283.89 and 283.91, Stats,, if the Department findsthat an
owner or operator of a large CAFO isviolating: (1) a term or condition of its WPDES permit, or (2)
any requirement in these rules or chapter 283, Stats., the Department, through a referral to DOJ, may
seektemporary or permanent injunctive relief and may seekcivil and criminal penalties. In such
enforcement actions, the state may also recover the costs of investigating the violations, expenses of
prosecution and the costs of removing and remedying the adverse effectsto waters of the state that
were caused by the violations. The Department considers several factorswhen choosing ap propriate
enforcement actions. Some of these factorsinclude degree of harm to the environment, frequency
or number of violations, whether violationswere due to negligent or intentional actions, whether
violations were reported upon discovery, and whether actions were taken to minimize impactsto the
environment.

Medium and Small Concentrated Animal Feeding Operations (CAFQs). If a medium or small CAFO
holdsa WPDES permit, the enforcement options discussed above for large CAFOs also apply to
WPDES permitted medium and small CAFOsif an owner or operator of the permitted CAFO hasa
violation of the rules, chapter 283 or the termsand conditions of the WPDES permit.

Medium and Small Animal Feeding Operations (AFQOs). If a medium or small farm hasa discharge
of pollutants, the Department may take several actionsunder these rulesdepending on the type or
category of discharge. These actionsinclude enforcement conferences, referring the matter to the
county, issuing a notice of discharge (NOD), requiring WPDES permit coverage or referring the matter
to the Department of Justice for penaltiesor other relief under s. NR 281.98 or 283.87, 283.89 and
283.91, Stats. Unders. 281.16(3), Stats,, if the discharge iscaused by noncompliance with the state
performance standards and prohibitions established in ch. NR 151, and the discharge isnot
considered a point source discharge, then the Department must make cost share dollars available to
the operator to achieve compliance if the discharge isfrom an existing facility or practice. Cost
sharing isnot required for compliance for new farms or practices. Countiesare also responsible for
implementing the performance standards and prohibitions so the Department may refer these cases
to the county to workwith a farm to achieve compliance.

13. Agency contact person:
Tom Bauman: (608) 266-9993 thomasbauman@dnr.state.wi.us
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SECTION 1. Chapter NR 243 isrepealed and recreated to read:

Chapter NR 243
ANIMAL FEEDING OPERATIONS

Subchapter | — General

NR 243.01 Purpose

NR 243.02 Applicability

NR 243.03 Definitions

NR 243.04 Rainfall events

NR 243.05 Calculating animal units.

NR 243.06 Variances

NR 243.07 Incorporation by reference

Subchapter Il — Requirements for Large Concentrated Animal Feeding Operations
NR 243.11 Large concentrated animal feeding operations

NR 243.12 WPDES permit application requirements

NR 243.121  General permit coverage

NR 243.13 Standard WPDES permit requirements for large CAFOs

NR 243.14 Nutrient management

NR 243.141 Manure stacking

NR 243.142 Responsibility for large CAFO manure and process wastewater
NR 243.15 Design, submittal and approval of proposed facilities or systems
NR 243.16 Evaluations of previoudy constructed facilities or systems

NR 243.17 Operation and maintenance

NR 243.18 Combined wastes

NR 243.19 Inspections, record keeping and reporting

Subchapter Il — Other Animal Feeding Operations

NR 243.21 Purpose

NR 243.23 General requirementsfor animal feeding operations

NR 243.24 Department discharge determination and NODs

NR 243.25 NOD enforcement

NR 243.26 WPDES permits for medium and small CAFOs

Subchapter IV — CAFO Enforcement

NR 243.31

Enforcement

NR 243.01 Purpose. (1) The purpose of thischapteristo implement design standards and
accepted management practices and to establish permit requirements and the basisfor issuing
permitsto CAFOs. Thischapter also establishesthe criteria under which the department may issue a
notice of discharge or a permit to other animal feeding operationsthat discharge pollutantsto waters
of the state or fail to comply with applicable performance standards and prohibitionsin ch. NR 151.
For other animal feeding operations, it isthe intent of the department that a permit would be issued

only when it can be demonstrated that an operation hasa discharge of pollutantsto waters of the

Subchapter | — General

state. The authority for promulgation of thischapterisin chs. 281 and 283, Stats.
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(2) The department recognizes the unique nature of the state’s agricultural industry and the
industry’'sdeclared interest in protecting and preserving the state’s natural resources. The department
also recognizesthe benefit of manure applied to land for itsfertilizer and soil conditioning value,
and encouragesthe management and use of these materialsin such a manner. Only those animal
feeding operationsthat improperly manage their wastesand asa result cause groundwater or surface
water pollution or that fail to comply with applicable performance standards and prohibitions or
those operationsthat are CAFOs will be regulated under this chapter. It isnot the intent of the

department to require that all animal feeding operations obtain a permit.

NR 243.02 Applicability. The provisions of this chapter are applicable to large CAFOs and
other animal feeding operationsthat discharge pollutantsto waters of the state asdetermined under

subch. IlI.

NR 243.03 Definitions. The following definitions are applicable to termsused in this
chapter. Definitions of other termsand meanings of abbreviationsare in ch. NR 205.

(1) “Accepted management practices’ means practices, techniques or measures through which
runoff, manure, milking center waste, leachate and other waste streams associated with an animal
feeding operation are handled, stored, utilized or otherwise controlled in a manner that isintended
to achieve compliance with livestock performance standards and prohibitions established in ch. NR
151 and water quality objectives established under chs. 281 and 283, Stats. These practices,
techniques or measures are established in thischapter aswell asch. NR 154 and ch. ATCP 50 and
may include additional practices and proceduresasapproved by the department on a case -by-case
basis.

(2) “Agricultural storm water discharge” means:

(@) For unpermitted animal feeding operationswith 300 to 999 animal units, a precipitation-
related discharge of manure or process wastewater pollutantsto surface watersfrom a land
application area that may occur after the owner or operator of the animal feeding operation has
land applied manure or process wastewater in compliance with a nutrient management plan that
meetsthe nutrient management requirements of this chapter; and

(b) For permitted CAFOs, a precipitation related discharge of manure or process wastewater
pollutantsto surface watersfrom a land application area that may occur after the owner or operator
of the CAFO hasland applied the manure or process wastewater in compliance with the nutrient

management requirements of this chapter and the termsand conditions of its WPDES permit.
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Note: The definition of agricultural storm water discharge doesnot include discharges of
manure or process wastewater pollutantsto surface watersfrom land application activities by an
unpermitted small animal feeding operation, because these land application dischargesto surface
waters by a small operation are not a basis for requiring WPDES permit coverage. See s. NR
243.26(2)(c).

(3) “Ancillary service and storage areas’ means areasthat are adjacent to the production
area, but are not used for handling or managing livestock, livestock products, mortalities, manure,
process wastewater or raw materials. These ancillary areasinclude areas such as accessroads,
shipping and receiving areas, pesticide and herbicide storage, oil or fuel storage, raw material
handling equipment maintenance, crop equipment or vehicle storage and maintenance areas and
refuse piles.

(4) “Animal feeding operation” means a lot or facility, other than a pasture or grazing area,
where animals have been, are or will be stabled or confined, and will be fed or maintained for a
total of 45 daysor more in any 12-month period. Two or more animal feeding operationsunder
common ownership or common management are a single operation if at least one of the following
istrue:

(&) The operations are adjacent.

(b) The operationsutilize common systemsfor the landspreading of manure or other wastes,
including a nutrient management plan or landspreading acreage.

Note: While it isnot the sole factor used to determine whether operationshave a common
system for landspreading, use of common land application equipment isone of the factorsthe
department considers when determining if operations have a common system for landspreading.

(c) Manure, barnyard runoff or other wastesare commingled in a common storage facility
prior to landspreading.

(5) “Animal unit” means a unit of measure used to determine the total number of single
animal typesor combination of animal types, as specified in s. NR 243.11, that are at an animal
feeding operation.

(6) “Applicant” means an owner or operator of a proposed or existing CAFO that isapplying
for a WPDES permit.

(7) “Areas of channelized flow” means channelsor depressions that concentrate flow and are
either:

(a) Man-made by a meansother than typical field cultivation practices.
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(b) A natural channel or depression that cannot be removed or rerouted using typical field
cultivation practices or that form on a recurring basisin the same area.

(8) “ASTM” meansthe American society for testing and materials.

(9) “Combined animal units’ means any combination of animal types calculated by adding
the number of single animal typesas multiplied by the equivalency factors as specified in s. NR
243.11.

(10) “Compost” has the meaning specified unders. NR 500.03(44).

(11) “Composting” hasthe meaning specified under s. NR 500.03(45).

(12) “Concentrated animal feeding operation” or “CAFO” means an animal feeding operation
to which any of the following apply:

(&) The operation has 1,000 animal unitsor more at any time and stores manure or process
wastewater in a below or at grade level storage structure or land appliesmanure or process
wastewater.

(b) The operation has 300 to 999 animal unitsand hasa category | unacceptable practice
under s. NR 243.24(1)(a).

(c) Under s. NR 243.26(2), the operation isdesignated by the department as having a
significant discharge of pollutantsto navigable waters or has caused the fecal contamination of water
in a well.

(13) “CAFO outdoor vegetated area” means an area that is part of the ancillary service and
storage area that consists of a large open outdoor vegetated area of land used by CAFO animalsthat
isowned or operated by a CAFO and isadjacent or connected to, but not part of, the production
area.

(14) “Conduit to a navigable water’ means a natural or man-made area or structure that
dischargesto a navigable water via channelized flow. Thisincludesopen tile line intake structures,
open vent pipes, sinkholes, agricultural well heads, drainage ditchesthat discharge to navigable
waters and grassed waterways that drain directly to a navigable water.

Note: Conduitsto navigable watersdo not include the components of a subsurface drainage
system that are not present at the soil surface.

(15) “Contaminated runoff’ meansthat portion of manure, process wastewater, leachate or
other wastes or raw materials mixed with precipitation from animal feeding operationsthat transports

pollutants such asorganic matter, suspended solids or nutrients.
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(16) “Corrective measures’ means accepted management practices or technical standards
specified in ch. NR 154 or ATCP 50 desighed to address an unacceptable practice or other practices
determined by the department to be necessary to protect water quality.

(17) “DATCP” means the Wisconsin department of agriculture, trade and consumer
protection.

(18) “Department” means the Wisconsin department of natural resources.

(19) “Designed structures’ means groundwater monitoring systems, runoff control structures,
permanent spray irrigation or other land application systems, manure, raw materialsand waste
storage facilities or other manure or waste transfer or treatment systems.

(20) “Direct conduits to groundwater’ mean wells, sinkholes, swallets, fractured bedrock at the
surface, mine shafts, non-metallic mines, tile inlets discharging to groundwater quarries, or
depressional groundwater recharge areas over shallow fractured bedrock

(21) “Diversion” means a structure built to divert sheet flow or part or all of the water from an
existing waterway into a different channel or area.

(22) “Exceptional resource water” means any surface water, or portion thereof, in s. NR
102.11.

(23) “Existing source CAFO” means an operation that is covered by a WPDES permit as of the
effective date of thischapter...[revisor insert date] and any other permitted operation that isnot a
new source CAFO.

Note: Existing source CAFOsinclude CAFOsthat are permitted as of the effective date of this
rule...[revisor insert date] and animal feeding operationsin existence on a site prior to April 14,
2003 that add animalsand later apply for a WPDES permit.

(24) “Frozen ground” means soil that is frozen anywhere between the first ¥2" and 8” of soil as
measured from the ground surface.

Note: Under the definition of frozen ground, soil that isthat frozen to a depth of 2" orless as
measured from the ground surface isnot considered frozen ground.

(25) “Governmental unit” meansa municipality asdefined in s. 281.01(6), Stats.

(26) “Grassed waterway” means a natural or constructed waterway or outlet shaped or graded
and established in suitable vegetation as needed for the conveyance of runoff from a field, diversion
or other structure.

(27) “Hydrologic soil group” meansa group of soilshaving similar runoff potential under

similar storm and cover conditions.
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(28) “Incorporation” means mixing the manure or process wastewater with surface soil so that
at least 80% of applied manure or process wastewater is covered with soil and the application rate is
controlled to ensure that applied material staysin place and does not run off. Incorporation includes
standard agricultural practices such astillage or other practicesthat are the equivalent to providing
80% soil coverage.

(29) “Injection” meansthe placement of liquid manure or process wastewater 4 to 12 inches
below the soil surface in the crop root zone using equipment specifically designed for that purpose
and where the applied material isretained by the soil and doesnot concentrate or pool below the
soil surface.

(30) “Land application” means surface application, injection or incorporation of manure,
process wastewater or other waste generated by a CAFO on cropland using manure hauling vehicles
or equipment.

(31) “Large CAFO” meansan animal feeding operation that has 1,000 animal unitsor more
at any time.

(32) “Liquid manure” means manure with a solids content of lessthan 12%.

(33) “Livestock facility” means a structure or system constructed or established on a livestock
operation or animal feeding operation, including a runoff control syssem associated with an outside
feedlot, manure storage facility or feed bunker.

(34) “Livestock performance standards and prohibitions’ means performance standards and
prohibitions contained in ss. NR 151.05, 151.06, 151.07 and 151.08.

(35) “Long-term no-till” means no-till farming that hasbeen implemented a minimum of 3
consecutive years.

(36) “Manure” means a material that consists primarily of litter or excreta, treated or
untreated, from livestock, poultry or other animals. Manure includes material mixed with runoff,
bedding contaminated with litter or excreta, or process wastewater.

(37) “Margin of safety level” meansthe level in a liquid storage or containment facility that is
vertically one foot below the lowest point of the top of the facility or structure.

(38) “Maximum operating level” meansthe level in a liquid storage or containment facility,
measured vertically from the lowest point of top of the facility, that isthe sum of the margin of safety
level and the level necessary to contain the precipitation and runoff that will enter the facility asa
result of 100-year, 24-hour rainfall event for swine, veal and poultry operationsthat are new source

CAFOsor a 25-year, 24-hour storm event for all other operations.
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(39) “Medium CAFO” meansan animal feeding operation with 300 to 999 animal unitsthat
hasa category | discharge to navigable watersunder s. NR 243.24, or that isdesignated by the
department asa CAFO under s. NR 243.26(2).

(40) “Milking center waste” means all wastes generated at a milking center or milkhouse
including waste milk, detergents, acids, sanitizers, manure, bedding materials and footbath
chemicals.

(41) “New source CAFO” means any of the following:

(@) An operation that isa large CAFO that hasbeen or will be constructed on or after April
14, 2003, on a new site where no other animal feeding operation islocated.

(b) An operation that isa large CAFO that wasin existence prior to April 14, 2003, but that
completely replacesall of its production or processing equipment on or after April 14, 2003.

(c) A new addition to an existing operation that isa large CAFO that isessentially a new
production area added on or after April 14, 2003 that iscompletely independent of the production
area in existence on the site before April 14, 2003.

(d) An animal feeding operation that hasbeen constructed on or after April 14, 2003, on a
new site where no other animal feeding operation islocated and later becomesa large CAFO.

Note: New operations are operationsthat essentially build on a brand new site or significantly
modify most or all facilitiesat an existing site, on or after April 14, 2003.

(42) “NOD” means notice of discharge.

(43) “NRCS” means the Wisconsin natural resources conservation service.

(44) “NRCS Standard 590" meansthe technical standard for nutrient management contained
in Appendix B to ch. ATCP 51, except for section V.D.

Note: Appendix B to ch. ATCP 51 includesthe September 2005 version of NRCS Standard
590.

(45) “100-year, 24-hour rainfall event” meansa rainfall event measured in terms of the depth
of rainfall occurring within a 24-hour period and having an expected recurrence interval of once in
100 yearsasidentified in Table 1.

(46) “Outstanding resource water’ means any surface water, or portion thereof, specified in s.
NR 102.10.

(47) “Pasture or grazing area” means an area where animals graze in large open areas, that
isnot adjacent to, or connected to, a CAFO production area, and where stocking densities,

management systems and management of feed sources ensure that sufficient vegetative cover is
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maintained over the entire area at all times. A pasture or grazing area isnot an animal feeding
operation.

Note: Operationsthat have milking centersfor animalson pasture or grazing areas are
animal feeding operationssince the milking center isconsidered to be an area of confinement.

Note: A CAFO may have multiple production areaslocated at different sites or farms, such as
a main farm and satellite feedlots or farms.

(48) “Permanent runoff control systems’ means constructions or devicesinstalled to
permanently contain, control, divert or retard surface runoff water.

(49) “Permit” means a WPDES permit for the discharge of pollutantsissued by the
department under ch. 283, Stats.

(50) “Permittee” means an owner or operator of a WPDES permitted CAFO.

(51) “Phosphorusindex” means the method for assessing and minimizing phosphorusdelivery
to surface waters associated with manure or process wastewater applicationsreferenced in section
V.C.2. of NRCS Standard 590.

(52) “Phosphorusindex value” meansthe value calculated using the phosphorusindex that
identifiesthe relative level of risk for phosphorus delivery from a field where manure or process
wastewater, along with other nutrients sources, have been or will be applied.

(53) “Process wastewater” means wastewater from the production area directly or indirectly
used in the operation of animal feeding operation that results from any or all of the following:

(a) Spillage or overflow from animal or poultry watering systems.

(b) Washing, cleaning, or flushing pens, barns, manure pits, or other animal feeding
operation facilities.

(c) Direct contact swimming, washing, or spray cooling of animals or dust control.

(d) Water that comesinto contact with any raw materials or animal byproductsincluding
manure, feed, milk, eggs or bedding.

(54) “Production area” meansthat part of an animal feeding operation that includesthe
animal confinement area, the manure storage area, the raw materials storage area, and the waste
containment areas but not CAFO outdoor vegetated areas. The animal confinement area includes
butisnot limited to open lots, housed lots, feedlots, confinement houses, stall barns, free stall barns,
milkkooms, milking centers, cowyards, barnyards, medication pens, walkers, animal walkways and
stables. The manure storage area includesbut isnot limited to lagoons, runoff ponds, storage
sheds, stockpiles, under house or pit storages, liquid impoundments, static piles, and composting

piles. The raw materials storage area includesbut isnot limited to feed silos, silage bunkersand
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bedding materials. The waste containment area includesbut isnot limited to settling basins, and
areaswithin bermsand diversionsthat separate uncontaminated storm water. Included in the
definition of production area isany egg washing or egg processing facility, and any area used in the
storage, handling, treatment or disposal of mortalities.

(55) “Raw materials’ means materialstypically stored at an agricultural operation that are
directly used in livestock production such asbedding material, silage, haylage, grain and other feed
sources, but thisterm doesnot include pesticides, motor oil or fuel.

(56) “Reviewable facility or system” means runoff control structures, feed and other raw
materials storage, permanent spray irrigation or other land application systems, groundwate r
monitoring systems, manure storage facilities, manure treatment or transfer syssems, or other
structures or syssems associated with the storage, containment, treatment or handling of manure or
process wastewater.

(57) “Saturated soils’ means soilswhere all pore spaces are occupied by water and where any
additional inputs of water or liquid wastes cannot infiltrate into the soil.

(58) “Solid manure” means manure with a solids content of 12% or more.

(59) “Small CAFO” meansan animal feeding operation with lessthan 300 animal unitsthat
isdesignated by the department asa CAFO under s. NR 243.26(2).

(60) “Snow covered ground” means areas of a field covered with any amount of snow.

(61) “Source water protection area” meansan area delineated by the department for a public
water system or including numerous public water systems, whether the source isground water or
surface water or both, aspart of the state source water assessment program approved by the U.S.
environmental protection agency under 42 USC 300j-13.

(62) “Spray irrigation” means the application of liquid manure or process wastewater to
cropland using equipment that discharges manure into the air via a single nozzle or multiple nozzles
or hosesand dispersesthe manure over distances greater than could be achieved using typical
moving vehicle or manure hauling equipment.

(63) “Storage facility” means an excavated or diked pond, walled structure or platform
designed for containment of manure.

(64) “Sufficient vegetative cover’ means that crop residue or vegetation is present over an
entire area in an amount and density of stand that sowsthe movement of and limits contaminated
runoff and soil erosion.

(65) “Surface applied manure” means manure applied to the ground surface by moving

vehiclesthat isnot incorporated or injected.
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(66) “Surface water quality management areas’ or “SWQMA” means all of the following:

(@) The area within 1,000 feet from the ordinary high water mark of navigable waters that
consist of a lake, pond or flowage.

(b) The area within 1,000 feet from the high water mark of navigable watersthat consist of a
glacial pothole lake.

(c) The area within 300 feet from the ordinary high water mark of navigable waters that
consist of a river or stream or other non-lake navigable waters.

(d) The area within 300 feet of conduitsto navigable waters.

(67) “Swallet” means a sinkhole or rock hole that intercepts a stream, diverting all or a portion
of it to groundwater.

(68) “303(d) listed waters’ meansthe list of impaired waters in the state developed by the
department pursuant to 33 USC 1313 and 40 CFR s. 130.7.

(69) “Tolerable soil loss’ or “T” meansthe maximum rate of soil erosion, in tons per acre per
year, allowable for particular soils and site conditionsthat will maintain soil productivity.

Note: Soil losswill be calculated according to the revised universal soil loss equation Il as
referenced in ch. ATCP 50 or, potentially, SNAP-Plus software currently being develop by UW-
Extension.

(70) “25-year, 24-hour rainfall event” means a rainfall event measured in terms of the depth
of rainfall occurring within a 24-hour period and having an expected recurrence interval of once in
25 yearsasidentified in Table 1.

(71) “Unacceptable practice” means a practice that causes or has caused the discharge of
pollutants to waters of the state or that resultsin an operation’s failure to comply with livestock
performance standards and prohibitionsoutlined in ch. NR 151.

(72) “Wastewater treatment strip” means a constructed strip or area of vegetation for reducing
sediment, organic matter and other pollutants.

(73) “Waters of the state” hasthe meaning specified unders. 283.01(20), Stats.

(74) “Water quality management area” or “WQMA” hasthe meaning in s. NR 151.015(24).

(75) “Wetland” means areas delineated on a hydric soilsmap that are dominated by
hydrophytic vegetation. Wetlands do not include prior converted or farmed wetlands.

(76) “Wetland functional values’ meansthe valuesor uses of wetlands established in s. NR
103.03(2).

(77) “Wet soil” means soil that isnot saturated but hasa moisture content that limitsits ability

to absorb significant amounts of additional liquid.
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(78) “Winter acute lossindex value” meansthe value calculated using the phosphorusindex
that identifies the relative level of risk for acute losses of manure and process wastewater pollutants
associated with surface applicationsduring frozen or snow-covered conditions.

(79) “WPDES” means the Wisconsin pollutant discharge elimination syssem established under
ch. 283, Stats.

NR 243.04 Rainfall events. The design rainfall amount and probable intensity of 25-yeatr,
24-hour and 100-year, 24-hour rainfall eventsfor locationsin Wisconsin shall be determined from
the data in Table 1, or for a particular location, the determination may be made on the basis of
more recent rainfall probability data verified by a government agency and approved by the

department for this purpose.
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TABLE 1
Probable 25-year and 100-year 24-hour Rainfall Events, In Inches of Rain, for Countiesin
Wisconsin
25-year 100-year 25-year 100-year
Adams 4.7 5.9 Marathon 4.5 5.7
Ashland 4.3 5.4 Marinette 4.1 4.9
Barron 4.6 5.8 Marquette 4.6 5.8
Bayfield 4.4 54 Menominee 4.3 5.2
Brown 4.3 5.1 Milwaukee 4.5 5.5
Buffalo 4.8 6.1 Monroe 4.8 6.1
Burnett 4.6 5.7 Oconto 4.2 5.1
Calumet 4.4 5.3 Oneida 4.3 5.3
Chippewa 4.7 5.8 Outagamie 4.4 5.3
Clark 4.7 59 Ozaukee 4.4 54
Columbia 4.7 5.9 Pepin 4.8 6.0
Crawford 5.0 6.2 Pierce 4.8 6.0
Dane 4.8 6.0 Polk 4.7 5.8
Dodge 4.6 5.7 Portage 4.5 5.7
Door 4.1 4.9 Price 4.4 5.5
Douglas 4.4 5.5 Racine 4.6 5.6
Dunn 4.7 6.0 Richland 4.9 6.2
Eau Claire 4.7 6.0 Rock 4.7 6.0
Florence 4.1 4.9 Rusk 4.6 5.7
Fond du Lac 4.5 5.6 St. Croix 4.7 5.9
Forest 4.2 51 Sauk 4.8 6.1
Grant 5.0 6.2 Sawyer 4.5 5.6
Green 4.8 6.1 Shawano 4.4 54
Green Lake 4.6 5.7 Sheboygan 4.4 5.4
lowa 4.9 6.2 Taylor 4.6 5.7
Iron 4.3 5.3 Trempealeau 4.8 6.1
Jackson 4.8 6.0 Vernon 4.9 6.2
Jefferson 4.6 5.8 Vilas 4.3 5.2
Juneau 4.7 6.0 Walworth 4.6 5.8
Kenosha 4.6 5.7 Washburn 4.5 5.6
Kewaunee 4.2 5.0 Washington 4.5 5.5
LaCrosse 4.9 6.1 Waukesha 4.6 5.6
Lafayette 4.9 6.2 Waupaca 4.5 5.5
Langlade 4.3 5.3 Waushara 4.6 5.7
Lincoln 4.4 5.5 Winnebago 4.5 5.5
Manitowoc 4.3 5.2 Wood 4.6 5.8

NR 243.05 Calculating animal units. (1) GENERAL. The total number of animal unitsat an
operation shall be calculated using the methodsin both subs. (2) and (3). The department shall

compare the totalsunder both of these methods and shall use the highest calculated total to
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determine the size of an animal feeding operation. An owner or operator of an animal feeding
operation shall use form 3400-25A for calculating the number of animal units present at the
operation.

Note: In accordance with the definition in s. NR 243.03(4), animalsincluded in the total
count may be housed at more than one site or location.

Note: Form 3400-25A can be obtained at regional offices of the department or the
department’s Bureau of Watershed Management, 101 S. Webster St., P.O. Box 7921, Madison,
Wisconsin 53707.

(2) COMBINED ANIMAL UNITS. The number of animal units present at an operation shall be
calculated by multiplying the number of animalsfor each animal type by the appropriate
equivalency factorin Table 2A. The total number of animal units at the operation isthe sum of the
calculated animal unit numbersof all animal types present at the operation.

Note: Under the combined animal unit calculation, an operation with 400 animal units of
milking cows, 300 animal units of heifersand 200 animal units of swine would have a total of 1000
animal units present.

(3) INDIVIDUAL ANIMAL UNITS. The number of animal units present at an operation shall
be calculated by multiplying the number of animalsfor each animal type by the appropriate
equivalency factorin Table 2B. The total number of animal unitsat an operation isthe highest
calculated number of animal units for any individual animal type.

Note: Under the individual animal unit calculation, an operation with 400 animal units of
milking cows, 300 animal units of heifersand 200 animal units of swine would have 400 animal
units present.

(4) OTHER ANIMAL TYPES. For animal typesnot listed in Table 2A, the department shall
base equivalency to animal unitson live animal weights, the characteristi cs of the manure, including
nutrient content or pollutant concentration, or a combination of both. In casesbased strictly on live

weight, 1,000 pounds of live weight isequivalent to one animal unit.
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Table 2A — Combined Animal Unit Calculation Equivalencies

Combined Animal Combined
Equivalent of Animal Unit
1,000 Animal Equivalency

Animal Type Units Factor
DAIRY CATILE:
Milking and Dry Cows 715 1.4
Heifers (800 to 1200 Ibs) 910 1.1
Heifers (400 to 800 Ibs) 1670 0.6
Calves (under 400 Ibs) 5000 0.2
VEAL CALVES
Per Animal 2000 0.5
BEEF CATILE:
Steers or Cows (400 Ibsto Mkt) 1000 1.0
Calves (under 400 Ibs) 5000 0.2
Bulls 700 1.4
SWINE:
Pigs (55 Ibsto Mk) 2500 0.4
Pigs (up to 55 Ibs) 10000 0.1
Sows 2500 0.4
Boars 2000 0.5
SHEEP:
Per Animal 10000 0.1
HORSES:
Per Animal 500 2.0
DUCKS:
Per Bird (Liquid poultry manure handling) 5000 0.2
Per Bird (Non-liquid poultry manure handling) 100000 0.01
CHICKENS:
Per Bird (Liquid poultry manure handling) 30000 0.033
Layers (Non-liquid poultry manure handling) 100000 0.01
Broilersand Pullets (Non-liquid poultry manure handling) 200000 0.005
TURKEYS:
Per Bird 55000 0.018
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Table 2B — Individual Animal Unit Calculation Equivalencies

Individual Animal Individual
Equivalent of Animal Unit
1,000 Animal Equivalency

Animal Type Units Factor
DAIRY CATILE:
Milking and Dry Cows 700 1.43
Heifers (400 to 1200 Ibs) 1000 1.0
VEAL CALVES
Per Animal 1000 1.0
BEEF CATILE:
Steers, Bulls or Cows (400 Ibsto Mkt) 1000 1.0
SWINE:
Pigs (55 Ibsto Mk) 2500 0.4
Pigs (up to 55 Ibs) 10000 0.1
SHEEP:
Per Animal 10000 0.1
HORSES:
Per Animal 500 2.0
DUCKS:
Per Bird (Liquid poultry manure handling) 5000 0.2
Per Bird (Non-liquid poultry manure handling) 30000 0.0333
CHICKENS:
Per Bird (Liquid poultry manure handling) 30000 0.0333
Layers (Non-liquid poultry manure handling) 82000 0.0123
Broilersand Pullets (Non-liquid poultry manure handling) 125000 0.008
TURKEYS:
Per Bird 55000 0.018

NR 243.06 Variances. (1) A permittee may request a waiver or variance to a requirement of
thischapter. Subject to sub. (2), the department may approve a variance from a requirement in this
chapter when special circumstances show that a variance isneeded and the approval of the variance
will not negatively impact or threaten the environment or public health. A request for a variance
shall be submitted in writing and shall specify the requirement in this chapter from which a variance
isrequested and the reasonsa variance isneeded. The department shall approve or deny the
variance within 30 days after the request is submitted.

(2) The department may not grant a waiver or variance to a federal statutory or regulatory
requirement or to state statutory requirement.

Note: If a permittee seeks approval of a variance to a requirement from this chapter that is

specified in a WPDES permit, the permit must be modified to include the approved variance.

28 of 87




Consequently, permittees should consider submitting any variance requests as part of the permit
application process, so if approved, the variance can be incorporated into the permit.

Note: An animal feeding operation may participate in the Environmental Results Program
(also known asthe Green Tier Program) pursuant to s. 299.83, Stats. For more information on this
innovative program that provides regulatory flexibility and superior environmental results, please

refer to www.dnr.wi.gov/org/caer/cea/environmental.

NR 243.07 Incorporation by reference. (1) CODE OF FEDERAL REGULATIONS. 40 CFR
412.22 in effect as of the effective date of the rule...[revisor insert date] isincorporated by reference
for this chapter. Thisfederal regulation references 40 CFR 125.30 through 125.32 and these federal
regulations are also incorporated by reference for this chapter. Copies of these regulations are
available forinspection at the offices of the department and the revisor of statutes, Madison,
Wisconsin.

Note: Copiesof these materials may be also be viewed online at

www.gpoaccess.gov/cfr/index.html, or may be purchased for personal use from: Superintendent of

Documents, U.S. Government Printing Office, PO Box 371954, Pittsburg, PA 15250-7954, phone:
(202) 783-3238.

(2) OTHER MATERIALS. The materialslisted in thissection are incorporated by reference
for this chapter. Some of the technical ssandardsinclude secondary materialswhich are also
incorporated by reference for this chapter. Copies of these materials are available for inspection at
the offices of the department and the revisor of statutes, Madison, Wisconsin. The materials
incorporated by reference include:

() NRCS Standard 313, dated December 2005. NRCS Standard 313, dated December 2005,
includesall of the following materials:

1. NRCS Agricultural Waste Management Field Handbook, Part 651, chs. 9 and 10, 1992.

. NRCS Standard 342, dated June 2002.
. NRCS Construction Specification 4, dated September 2003.

2

3

4. NRCS Congtruction Specification 203, dated March 2005.

5. NRCS Construction Specification 204, dated March 2005.

6. NRCS Construction Specification 300, dated December 2005.

7. American Concrete Institute 318, Building Code Requirementsfor Reinforced Concrete, in
effect as of the effective date of thisrule...[revisor insert date].

8. ASTM Standard D-653-05.
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9. ASTM Standard D-2488-00.

10. ASCE Standard SEI/ASCE 7-02.

11. ASAE Standard EP378.3.

12. ASAE Standard EP393.2.

(b) NRCS Standard 332, dated May 2002.

(c) NRCS Standard 360, dated December 2002.

(d) NRCS Standard 393, dated January 2001.

(e) NRCS Standard 585, dated June 2002.

(f) NRCS Standard 634, dated December 2005. NRCS Standard 634, dated December 2005,
includesall of the following materials:

1. NRCS Construction Specification 15, Plastic Pipe Conduits, dated January 2006.

2. NRCS Standard 430DD-1, dated December 1988.

(g) NRCS Standard 635, dated January 2002. NRCS Standard 635, dated January 2002,
includesall of the following materials:

1. NRCS Standard 350, dated July 2002.

2. NRCS Standard 612, dated March 2003.

Note: Copies of NRCS technical standards may be inspected at offices of the department,
DATCP, NRCS, county land conservation departments and revisor of statutes, Madison, Wisconsin.

Copiesmay also be obtained at no charge online at www.wi.nrcs.gov.

Note: Copiesof ASTM Standards may be obtained online at www.astm.org or at the
corresponding address. American Society for Testing and Materials, 100 Barr Harbor Drive, West
Conshohocken, PA 19428-2959.

Note: Copies of ASCE Standards may be obtained from the American Society of Civil

Engineersonline at www.pubs.asce.org.
Note: Copies of ASAE Standards may be obtained from the American Society of Agricultural

and Biological Engineersonline at www.asabe.org.

Subchapter Il —= Requirements for Large Concentrated Animal Feeding Operations

NR 243.11 Large concentrated animal feeding operations. (1) APPLICABILITY. The
provisions of this subchapter are applicable to existing large CAFOs, proposed expansions of existing
animal feeding operationsthat will become large CAFOs and newly proposed large CAFOs.

Note: Owners or operators of animal feeding operations are responsible for obtaining all

necessary state and local permitsand approvalsin addition to those outlined in this subchapter.
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(2) CALCULATION OF ANIMAL UNITS. The determination asto whether an existing,
proposed or expanded operation meetsthe criteria of a large CAFO shall be based on the total
number of animal units at the animal feeding operation calculated pursuantto s. NR 243.05. Based
on the provisions of this subchapter and information provided as part of an operation’sapplication
for a WPDES permit, asrequired in s. NR 243.12, the department shall determine whether a WPDES
permit isrequired for an operation.

(3) WPDES PERMIT COVERAGE REQUIRED. (a) Except as provided in par. (b), any person
owning or operating a large CAFO that stores manure or process wastewater in a structure that isat or
below grade or that land applies manure or process wastewater shall have a WPDES permit. A
discharge of pollutantsfrom manure or process wastewater to waters of the state by an unpermitted
animal feeding operation with 1,000 animal unitsor more is prohibited. A pasture or grazing area
may operate without WPDES permit coverage.

(b) If a person ownsor operatesan animal feeding operation with 999 animal unitsor less,
and that person expandsitsoperation to 1000 animal unitsor more due to the purchase of another
animal feeding operation, that person has 90 days from the date of the purchase to apply fora
WPDES permit.

(4) ADDITIONAL INFORMATION. If requested by the department, owners or ope rators of
animal feeding operationsindicating that their operation will have 900 animal unitsor more shall
submit additional information to the department regarding how the estimated number of animal

unitswas calculated in accordance with Table 2A and 2B.

NR 243.12 WPDES permit application requirements. (1) GENERAL. A large CAFO may not
discharge pollutantsfrom manure or process wastewater to waters of the state unlessthe discharge is
covered by and in compliance with a WPDES permit. Pursuant to s. 283.37(2), Stats., a complete
application for a WPDES permit shall be filed in accordance with the following requirements:

(a) Except as provided for in par. (c), a person who isproposing to own or operate a large
CAFO that will store manure or process wastewater in a storage facility constructed at or below grade
or that will land apply manure or process wastewater shall file a preliminary application for a WPDES
permit at least 12 months prior to the intended date on which the operation will become a large
CAFO. The preliminary application for a WPDES permit shall consist of completed forms 3400-25
and 3400-25A. The owner or operator shall then submit a completed final WPDES permit
application under sub. (2) at least 180 days prior to the intended date on which the operation would

become a large CAFO. The owner or operator of a proposed large CAFO may not discharge
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pollutants from manure or process wastewater to waters of the state until one of the following has
occurred:

1. The department hasissued an individual WPDES permit for the operation.

2. The department hasgranted general WPDES permit coverage to the operation unders.
NR 243.121.

(b) An owner or operator of an operation that isdefined asa large CAFO as of the effective
date of thisrule...[revisor insert date] that isnot already covered by a WPDES permit or that has not
already submitted a WPDES permit application, shall submit a complete permit application to the
department by no later than July 31, 2007.

(c) An owner or operator of an animal feeding operation with 999 animal unitsor lessthat
becomesa large CAFO as a result of the purchase of another animal feeding operation shall apply
for a WPDES permit no later than 90 daysfrom the date of the purchase.

Note: Owners or operators of an operation that has chickens or ducks with a non-liquid
manure handling system, heifers, ducks or veal calves may become a CAFO for the first time due to
the rule changesthat became effective on the effective date of thisrule...[revisor insert date].
Consequently, the department advises owners or operatorsto re-calculate the total number of animal
unitsusing the numbersin s. NR 243.05 and Table 2B to determine whether the operation has 1000
animal unitsor more and isrequired to obtain permit coverage.

(d) An owner or operator of a large CAFO that already holdsa WPDES permit shall reapply at
least 180 days prior to the expiration date of its current WPDES permit, unless all of the following
apply:

1. The permittee hasceased operation orisno longer defined asa large CAFO under s. NR
243.03(28).

2. The permittee hasdemonstrated to the department that there isno remaining potential
for a discharge of manure or process wastewater pollutantsto waters of the state that was generated
while the operation wasa CAFO.

3. The permittee submits a letter to the department documenting that subds. 1. and 2. have
been satisfied.

Note: Due to the extent of water resourcesin the state, it isthe department’s position that if
the manure or process wastewater from a CAFO island applied to sitesin Wisconsin, pollutants from
the manure or process wastewater will reach waters of the state either via leaching to groundwater or

surface runoff. Also, it isthe department’s position that storage facilities constructed at or below
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grade will have some pollutant dischargesto groundwater. Therefore, all large CAFOs must apply for
a WPDES permit.

(2) CONTENTS OF A FINAL PERMIT APPLICATION. (a) For a person applying for a first time
permit issuance, a complete final permit application shall consist of the following:

1. The location of the existing or proposed site on mapsincluding aerial photographsand
soil survey maps.

2. A scaled drawing of existing and proposed animal housing, feed storage structures and
other raw materials storage areas. The production area shall be clearly delineated aswell as
ancillary service and storage areas. Existing features shall be clearly delineated from proposed
features.

3. A description and scaled drawing of existing and proposed manure storage or composting
facilities, process wastewater storage or treatment facilities and other treatment syssems. Plans and
specificationsfor new manure storage or composting facilities and process wastewater facilities or
proposed modificationsto existing storage, composting or treatment facilities or systems shall be
submitted. Upon approval by the department, plansand specifications for proposed storage,
composting or treatment facilities may be submitted during the term of the permit if construction of
the facilitieswill begin during the term of the permit. In addition, evaluations of existing storage,
composting or treatment facilities or syssems not previoudly reviewed and approved by the
department shall be submitted.

Note: Stormwater construction site permit procedures and requirementsoutlined in ch. NR
216 may apply to construction activities.

4. A description and scaled drawing of existing and proposed runoff control systems,
groundwater monitoring systems, water supply wells, permanent spray irrigation systems or other
landspreading or treatment systems. Plans and specifications for new systems or proposed
modificationsto existing syssems shall be submitted. Upon approval by the department, plansand
specifications for proposed syssems may be submitted during the term of the permit if construction of
these facilitiesis planned to begin during the term of the permit. In addition, evaluations of existing
systems not previously reviewed and approved by the department shall be submitted.

Note: Department approval to submit plansand specifications for proposed systems and
evaluations of existing sysems during the term of the permit doesnot delay compliance with the
requirementsin s. NR 243.13.

5. A description and scaled drawing of any existing and proposed ancillary service and

storage areas and outside animal lots, including a map showing the area’s size and location, the
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number of animalsto be using the area, projected number of daysin use, and type and percent of
vegetative cover to be maintained.

6. A complete nutrient management plan that meetsthe requirementsof s. NR 243.14. The
plan shall be based on the volume of manure that will be generated by the operation from 1,000
animal units or the number of animal unitsthat are expected to be at the operation by the end of
the first year of permit coverage, whichever is greater. The permittee shall specify the expected
number of animal units at the operation for the first year of the permit and during the permit term.
The plan shall include all of the following information:

a. A narrative overview of the operation’s nutrient management plan including a general
description of anticipated amounts and types of manure and process wastewater produced on an
annual basis, amount of manure and process wastewater to be land applied, anticipated frequency
of land application for manure and process wastewater, methods of land application, and other
methods of use, disposal, distribution or treatment.

b. Additional information the department requests for the purpose of identifying possible
water quality impacts associated with an operation’sland application activities.

7. Any other information requested by the department that isnecessary to comply with the
requirements of ch. NR 150.

Note: The department hasdeveloped an environmental analysis questionnaire identifying
most of the information needed to comply with ch. NR 150 that isincluded as part of a large CAFO’s
application package for first time issuances.

(b) For operations submitting a reissuance application, a complete reissuance application
shall consist of the following:

1. Information on changesto the operation that have occurred during the current permit term
and changesthat are anticipated during the upcoming permit term, including changesthat are
necessary to comply with this chapter.

2. The location of the existing site and proposed modificationsto the site on mapssuch as
aerial photographsand soil survey maps.

3. Scaled drawing and descriptions of existing and proposed animal housing, manure
storage, composting and treatment facilities, process wastewater storage or treatment facilities or
systems, runoff control structures or systems, feed storage structures, groundwater monitoring systems,
water supply wells, ancillary and service storage areas, loafing and outside lot areas and feed storage

structures. Existing features shall be clearly delineated from proposed features.
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4. An updated nutrient management plan reflecting changesthat have occurred at the
operation since the previous permit issuance or reissuance and that incorporatesthe requirementsin
this chapter.

5. A description of permanent spray irrigation syssemsand any other landspreading or
treatment systems.

6. Any other information requested by the department that isnecessary to comply with the
requirements of ch. NR 150.

(3) APPLICATION FORMS. Final permit and reissuance application information shall be
submitted along with completed forms 3400-25 and 3400-25A. The department shall take action on
a complete application pursuant to s. NR 200.10.

Note: Applicationsand forms 3400-25 and 3400-25A can be obtained at regional offices of
the department or the department’s Bureau of Watershed Management, 101 S. Webster St., P.O.
Box 7921, Madison, Wisconsin 53707.

NR 243.121 General permit coverage. (1) GENERAL PERMIT. (a) The department may
issue a WPDES general permit to cover a category or group of CAFOswhere the department has
determined that the operationswill not be covered by an individual permit issued pursuant to s.
283.37(2), Stats.

(b) For purposes of this section, a category or group of CAFOs may be defined by size of
operation, type of livestock or species, geographic or watershed area, method of managing manure
or any other feature or attribute that the department determinesisappropriate for defining a
category of coverage.

(2) GENERAL PERMIT APPLICATION REQUIREMENTS. An owner or operator seeking
coverage under a general permit shall submit an application to the department in accordance with s.
NR 243.12 and shall include information documenting that the operation qualifiesfor the general
permit based on the eligibility criteria specified in the general permit.

(3) GENERAL PERMIT ELIGIBILITY. The department shall specify criteria for determining
eligibility for general permit coverage in the WPDES general permit.

(4) INDIVIDUAL PERMIT COVERAGE. Under s. 283.35(3), Stats., the department may
withdraw general permit coverage for a CAFO and issue an individual permit to the CAFO. The
CAFO shall submit additional information requested by the department that isneeded for issuance

of an individual permit.
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Note: The department may allow a permittee to participate in a cooperative compliance
program to assist the CAFO with maintaining compliance with a general permit. A cooperative
compliance program isan organization comprised of several CAFOsthat have been granted permit
coverage under a general permit. Cooperative compliance programs primarily assist facilitiesin
maintaining compliance with general permits. Cooperative compliance programsretain
environmental experts with substantial experience and knowledge in the management of manure
and nutrients, design and maintenance of agricultural best management practices and

environmental protection.

NR 243.13 Standard WDPES permit requirements for large CAFOs. (1) GENERAL. The
department shall include conditionsin permitsthat meet the requirementsin subs. (2) to (9), if
applicable to the primary livestocktype housed at the CAFO. Pursuant to s. 283.31, Stats,, the
department shall include conditionsin a WPDES permit for the production area and ancillary service
and storage areasto ensure that clean water isdiverted, asappropriate, from the production area
and that are necessary to achieve compliance with surface water and groundwater quality standards
contained in chs. NR 102 to 105, 140 and 207, and the livestock performance standards and
prohibitions prescribed in ch. NR 151.

Note: Large CAFOs are not eligible for cost sharing under chs. NR 153 and 154, noriscost
sharing necessary for compliance with the livestock performance standards and prohibitions.

(2) DAIRY COWS, CATTLE AND DUCKS. (a) The standard in thissubsection appliesto large
CAFOsthat confine mostly mature dairy cows, milking or dry, or cattle such asheifers, steer or bulls, or
ducks. Except asprovided in par. (b) or (c), a large CAFO may not discharge manure or process
wastewater pollutantsto navigable waters from the production area, unlessall of the following apply:

1. Precipitation causes an overflow of manure or process wastewater from a containment or
storage structure.

2. The containment or storage structure is properly designed, constructed and maintained to
contain all manure and process wastewater from the operation, including the runoff and the direct
precipitation from a 25-year, 24-hour applicable rainfall event.

3. The production area isoperated in accordance with the inspection, maintenance and
record keeping requirementsin s. NR 243.19.

Note: Operations are not allowed to discharge pollutantsto navigable watersunder any

circumstance or storm event from areas of the production area where manure or process wastewater is
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not properly stored or contained by a structure. Wastewater treatment strips, grassed waterways or
buffers are examples of facilities or syssemsthat by themselves do not constitute a structure.

(b)1. The department may establish an alternative discharge limitation to the standard
limitation established in par. (@) if an applicant or permittee requests an alternative limitation. When
requesting an alternative site specific limitation, the applicant or permittee shall submit all of the
following additional information as part of the application for WPDES permit issuance or reissuance:

a. A technical analysis, calculations and other relevant information that demonstrates that
the discharge of pollutants, on a mass basis, associated with the alternative limitation will be equal
to or lessthan the massloading of pollutants associated with achieving the standard limitationsin
par. (a).

b. A calculation of daily inputsto the storage systemsand all daily outputs from the storage
systems, including losses due to evaporation, sludge removal, and off-site transport of manure and
wastewater.

c. A calculation determining the median annual overflow volume based on a 25-year period
of actual rainfall data applicable to the site.

d. Representative samplesand analysis of all sources of input into the storage systems for
nitrogen, phosphorus, BODs and total suspended solids, or other applicable pollutant data.

e. Predicted annual average discharge of pollutants, expressed, where appropriate, asa
mass discharge on a daily basisin pounds per day, and calculated considering the information in this
subd. 1.b. to d.

f. Any additional information requested by the department.

2. The department may approve an alternative limitation if the alternative limitation is
based on site specific alternative technologiesthat will achieve a quantity of pollutantsdischarged
from the production area that isequal to or lessthan the quantity of pollutantsthat would be
discharged if the production area wasdesigned, constructed, operated and maintained in
compliance with the standard limitation in par. (a). If approved, the alternative limit shall be
included in the proposed WPDES permit.

(c) A large CAFO that primarily confines ducks, wasin existence asof 1974 and has not
completely replaced all of its production or processing equipment after 1974, may have a disch arge
of pollutants from the production area to navigable watersthat meetsthe limitsin 40 CFR part
412.22 provided the discharge will not exceed water quality standards. 40 CFR part 412.22 is
incorporated by reference in s. NR 243.07. The department shall impose best management

practices or effluent limitations on the discharge to address other pollutants associated with manure
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or process wastewater or to meet surface water or groundwater quality standards. If the permittee
choosesthis option, the permittee shall monitor pollutantsin all runoff from the production area to
demonstrate compliance with effluent limitations.

Note: Copiesof 40 CFR part 412.22 and the other federal regulationsreferenced in 40 CFR
part 412.22 are available for inspection at the office of the department, Madison, Wisconsin and
U.S. EPA offices.

(3) SWINE, POULTRY OTHER THAN DUCKS AND VEAL CALVES. (a) Except asprovided in
par. (b), a large CAFO that isan existing source CAFO that confines mostly swine, poultry other than
ducks or veal calvesshall comply with the requirementsin sub. (2).

Note: All existing source dairy, cattle, swine, poultry other than ducks, and veal operations,
are subject to the same discharge limitationsrelated to the 25-year, 24-hour storm event aswell as
the same allowances for alternative discharge limitations. New source swine, poultry other than
ducks, and veal calveshave more restrictive discharge limitationsand additional criteria for receiving
alternative discharge limitations.

(b) A large CAFO that isa new source CAFO and that confines mostly swine, poultry other
than ducks or veal calves may not discharge manure or process wastewater pollutantsinto navigable
waters from the production area except asprovided in par. (c). Storage and containment facilities
and structures shall be designed, constructed, operated and maintained to contain all manure and
process wastewater, including runoff and the direct precipitation from a 100-year, 24-hour rainfall
event, and the production area shall be operated in accordance with the inspection, maintenance
and recordkeeping requirementsin s. NR 243.19.

(c)1. For swine, poultry other than ducks or veal calf operationsthat are new source CAFOs,
the department may establish an alternative discharge limitation to the applicable standard
limitation established in par. (b) if an owner or operator of the large CAFO requests an alternative
limitation. When requesting an alternative limitation under this paragraph, the applicant shall
submit all of the following additional information as part of the application for WPDES permit
issuance:

a. Calculationsthat demonstrate that the quantity of pollutants discharged from the
production area will be offset by additional best management practicesthat achieve an equivalent
or greater reduction in the quantity of pollutantsreleased to other media, including water and air,
from the production area or land application areas. The calculationsshall be made on a massbasis,

where appropriate.
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b. Any other specific information requested by the department that isneeded by the
department to make a determination pursuant to this paragraph.

2. If approved by the department, the alternative limitation shall be established in the
WPDES permit and shall be based on site specific innovative technologiesthat will achieve an
overall environmental performance across all media that isequal to, or superior to, the reductions
achieved by the standard as provided in par. (b).

(4) HORSES AND SHEEP. (a) Thissubsection appliesto large CAFOsthat confine mostly
horses or sheep. All large CAFOsthat confine mostly horses or sheep may not discharge process
wastewater pollutantsinto navigable waters from the production area except if both of the following
are met:

1. A rainfall event causesan overflow of process wastewater from a facility or structure
designed, constructed, operated and maintained to contain all process wastewater generated
including the runoff from a 25-year, 24-hour rainfall event.

2. The discharge complieswith water quality standards.

(b) In a WPDES permit, the department may impose additional requirementsor best
management practices, or other restrictions for production area discharges of manure or process
wastewater to meet surface water quality or groundwater standards.

(5) ALL LARGE CAFOS. (a) If a discharge of manure or process wastewater pollutantsto
waters of the state occurs, including a discharge allowed under subs. (2) to (4), the discharge shall
comply with groundwater and surface water quality standards.

(b) The permittee may not allow livestockto come into direct contact with navigable watersin
the production area.

(6) EMERGENCY RESPONSE PLAN. (a) General. Within 30 days of permit issuance or
reissuance, a permittee shall develop an emergency response plan, or update an existing plan if
necessary, that isdesigned to address unauthorized spills or discharges. For purposes of this
subsection, unauthorized spillsor dischargesinclude catastrophic spillsresulting from failures of
containment or storage structures or equipment malfunctions, leakage from pumping systemsand
other events creating potential environmental damage. The emergency response plan shall be
maintained at the production area in a place accessible to all employees. The permittee shall notify
all employeesinvolved with manure handling of the location and contents of the emergency
response plan. Relevant portions of the plan shall be retained with land application equipment and
with contracted land applicators. The plan shall be implemented whenever an unauthorized spill or

discharge occurs. The plan shall be made available to the department upon request.
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Note: Pursuant to s. 292.11, Stats., ownersor operators of CAFOs are required to report spills
of hazardous substances. Under s. 292.11, Stats.,, manure can be considered a hazardous substance.

(b) Plan content. The emergency response plan shall include all of the following
information:

1. The namesand telephone numbers of personswho are identified by the permittee as
responsible forimplementing the emergency response plan.

2. Areas of the production area where potential unauthorized spills or discharges can occur,
and their accompanying surface and subsurface drainage points.

3. Proceduresto be followed in the event of an unauthorized spill or discharge, including the
following:

a. Actionsto contain, minimize and manage any unauthorized discharge.

b. Actionsto mitigate the adverse effects of any unauthorized discharge.

c. Identification of contractors, equipment, equipment technical suppon, clean-up materials
and alternative manure storage that can be used in the event of an unauthorized discharge.

d. Identification of land application sites or alternative storage facilities that can be used in
the event of an unauthorized discharge during precipitation events or when soils are saturated,
frozen or snow covered. Those land application sitesidentified shall have the lowest potential to
deliver pollutantsto waters of the state out of all the land application sites available to the
permittee.

e. Procedures for reporting the unauthorized discharge to the permittee’s main operational
contact, any applicable local emergency or health authorities, and the department in accordance
with permit requirementsand s. 292.11, Stats.

(c) Amendments. The emergency response plan shall be reviewed and, if appropriate or
necessary, amended whenever the operation undergoes significant expansions or other changesthat
affect the volume or location of potential unauthorized spills or discharges. The plan shall be
amended asneeded to reflect changesin available equipment, available clean-up contractors or
proceduresto address unauthorized spillsor discharges, or amended in accordance with comme nts
provided by the department. Datesof plan amendments shall be retained with the plan at the
production area.

(7) ANCILLARY SERVICE AND STORAGE AREAS. In accordance with the termsand
conditions of the WPDES permit, a permittee may discharge contaminated storm water to waters of
the state from ancillary service and storage areas provided the discharges of contaminated

stormwater comply with groundwater and surface water quality standards. These areasinclude CAFO
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outdoor vegetated areas, accessroads, sitesused for the handling or storage of material or refuse
other than manure, bedding, feed or process wastewater, areas for storage or maintenance of
material handling equipment, areasfor shipping and receiving, and other sources of contamination
that are not identified as part of the production area. These areasdo not include land application
areas. The permittee shall take preventive maintenance actionsand conduct periodic visual
inspectionsto minimize the discharge of pollutants from these areasto surface waters. For CAFO
outdoor vegetated areas, the permittee shall also implement the following practices:

(a) Manage stocking densities, implement management syssemsand manage feed sourcesto
ensure that sufficient vegetative cover ismaintained over the entire area at all times.

(b) Prohibit direct access of livestock or poultry to surface waters or wetlandslocated in or
adjacent to the area unlessapproved by the department.

(c) Comply with other measures specified in the permit to prevent exceedan ces of
groundwater and surface water quality standards.

Note: Examples of ancillary service and storage areasinclude accessroadsinto the
production area, pesticide storage, motor oil and fuel drums, equipment repair areas, and junkor
scrap piles. These areasdo not include land application areas or areasthat are part of the
production area. Contaminated stormwater discharges from construction site areas are subject to the
WPDES permit requirementsunder ch. NR 216.

(8) MORTALITY MANAGEMENT. (a) Animal carcasses may not be disposed of in a manner
that resultsin a discharge of pollutantsto surface waters, violates groundwater standards or impairs
wetland functional values. Animal carcasses may not be disposed of directly into waters of the state.
In addition, carcasses may not be disposed of in liquid manure or process wastewater containment,
storage or treatment facilities unlessthe containment, storage or treatment facility is adequately
designed to contain and treat carcasses and the facility hasbeen approved by the department for
that use.

(b) The permittee shall maintain records of mortality management and disposal methodsin
accordance with s. NR 243.19.

Note: The permittee should be aware that there are additional restrictionson the disposal of
animal carcassesin ch. 95, Stats., and ch. ATCP 3. Furthermore, there may be local regulations
regarding disposal of carcasses. If a carcassisdisposed of off-site, the disposal may be subject to the
requirementsin s. NR 502.12 orch. NR 518.

Note: In accordance with s. 283.53, Stats,, the term of a WPDES permit cannot exceed 5

years.
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NR 243.14 Nutrient management. (1) NUTRIENT MANAGEMENT PLANS. (a) General.
Permittees shall submit a nutrient management plan developed by a nutrient managem ent planner
qualified under s. ATCP 50.48 to the department for review and approval outlining the amounts,
timing, locations, methods and other aspectsregarding the land application of manure and process
wastewater. A complete nutrient management plan shall be submitted with a permit application in
accordance with s. NR 243.12. The nutrient management plan shall comply with the requirements of
this section and the permittee’s WPDES permit. Subject to additional requirements specified in this
section and in a WPDES permit, the land application practicesidentified in the nutrient
management plan shall, at a minimum, conform with the nutrient budgeting, soil test
recommendations, application practices and restrictions contained in NRCS Standard 590.

(b) Plan content. The permittee’s nutrient management plan shall contain information
necessary to document how the operation’sland application activities will comply with the restrictions
in NRCS Standard 590, this chapter and the conditions of the operation’s WPDES permit. In cases
where there islimited acreage available for application, the department may require that the
permittee submit additional or more specific information, including verification that the permittee
has permission to land apply manure on fields not owned by the permittee. The department may
require additional management practicesbe included in the nutrient management plan to ensure
compliance with the requirements of this chapter and the permittee’s WPDES permit.

Note: The Wisconsin Conservation Planning Technical Note WI-1 contains additional detail
on the information that needsto be included in a plan drafted in accordance with NRCS Standard
590, aswell asadditional background information useful for nutrient management planning. While
additional information beyond that outlined in the technical note isneeded to comply with the
requirements of this section, the technical note does provide general guidance on how to create a
nutrient management plan.

(c) Amendments. 1. The nutrient management plan shall be reviewed and amended by the
permittee on an annual basisto reflect any changesin operations. Except as provided in subd. 2.,
the management plan may be amended at any time provided the proposed amendments are
approved in writing by the department. An amendment doesnot become effective until the
department hasreviewed and approved the amendment.

2. The department may establish a condition in the WPDES permit that allowsthe permittee
to implement certain types of nutrient management plan amendmentswithout obtaining, or prior to

obtaining, department approval.
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(2) GENERAL REQUIREMENTS. (a) A discharge of manure or process wastewater pollutants
to waters of the state by a CAFO asa result of the land application of manure or process wastewater
issubject to the WPDES permit termsand conditions except where the discharge isan agricultural
storm water discharge. A permittee’sland application practices for manure and process wastewater
shall comply with this section, the termsand conditions of the WPDES permit and the permittee’s
approved nutrient management plan. Except as provided in s. NR 243.142(2), the permittee is
responsible for ensuring that the manure and process wastewater generated or handled at the
operation island applied or disposed of in a manner that complieswith this subchapter and the
termsand conditions of the WPDES permit.

(b) A permittee who land appliesmanure or process wastewater shall land apply all manure
and process wastewater in compliance with the following requirements:

1. Manure or process wastewater may not pond on the application site.

2. During dry weather conditions, manure or process wastewater may not run off the
application site, nor discharge to waters of the state through subsurface drains.

3. Manure or process wastewater may not cause the fecal contamination of water in a well.

4. Manure or process wastewater may not run off the application site nor discharge to waters
of the state through subsurface drainsdue to precipitation or snowmelt except if the permittee has
complied with all land application restrictionsin this subchapter and the WPDES permit, and the
runoff or discharge occurs as a result of a rain event that isequal to or greater than a 25 -year, 24-
hour rain event.

5. Manure or process wastewater may not be applied to saturated soils.

6. Land application practices shall maximize the use of available nutrientsfor crop
production, prevent delivery of manure and process wastewater to waters of the state, and minimize
the loss of nutrients and other contaminantsto waters of the state to prevent exceedances of
groundwater and surface water quality standards and to prevent impairment of wetland functional
values. Practices shall retain land applied manure and process wastewater on the soil where they are
applied with minimal movement.

7. Manure or process wastewater may not be applied on areasof a field with a depth to
groundwater or bedrock of lessthan 24 inches.

8. Manure or process wastewater may not be applied within 100 feet of a direct conduit to

groundwater.
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9. Manure or process wastewater may not be applied within 100 feet of a private well or non-
community syssem asdefined in ch. NR 812 or within 1000 feet of a community well asdefined in
ch. NR 811.

10. On a field with soilsthat are 60 inchesthick or less over fractured bedrock, manure or
process wastewater may not be applied on frozen ground or where snow is present.

11. Manure or process wastewater may not be applied on fieldswhen snow is actively melting
such that water isflowing off the field.

12. Where incorporation of land applied manure isrequired under NRCS Standard 590, the
incorporation shall occur within 48 hours of application.

13. Manure or process wastewater may not be surface applied when precipitation capable of
producing runoff is forecast within 24 hours of the time of planned application.

(c) Land application of process wastewater shall be included in the permittee’s nutrient
management plan and shall be done in accordance with the requirements of this section, except
that process wastewater may be applied to frozen or snow covered ground in accordance with the
requirementsin s. NR 214.17(2) to (6) instead of subs. (6) and (7). The permittee shall specify in the
nutrient management plan or permit application whether process wastewater will be applied to
frozen or snow-covered ground in accordance with subs. (6) and (7) or s. NR 214.17(2) to (6).

(d) If incorporation isrequired under this section or the WPDES permit, the permittee shall
specify the method of incorporation in the nutrient management plan.

Note: In addition to implementing practices specified in a nutrient management plan, the
permittee should consider the following factors when making decisions about the timing of
application and placement of manure and process wastewater on fieldsthe ability of the soil to
absorb or otherwise hold liquids associated with manure and process wastewater based on the soil’s
moisture content or permeability, if snow ispresent on a field or the ground isfrozen, the prediction
of temperature increasesthat will likely result in sudden snowmelts or pollutant movement, up sope
areas contributing runoff or snow melt to the site where applications occur, and other field conditions
that may contribute to runoff events.

(e) A permittees shall identify as part of its nutrient management plan, to the maximum
extent practicable, the presence of subsurface drainage syssemsin fieldswhere its manure or process
wastewater are applied.

(f) Subject to other restrictions on application ratesin this section, the permittee shall use
results of manure, process wastewater and soil analysesto determine nutrient application rates for

manure and process wastewater.
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Note: Under s. NR 243.19, the permittee shall conduct sampling of manure, process
wastewater and soils, keep records associated with sampling and land application activities and
submit reportsto the department regarding the sample resultsand land application of manure and
process wastewater.

Note: Pursuant to s. NR 243.142, the permittee isresponsible for land application activities of
the manure and process wastewater generated by the large CAFO, including the land application
activities of contract haulersand employees.

(3) NUTRIENT CREDITING. A permittee’s manure and process wastewater application rates
shall take into account soil nutrient levels prior to landspreading, nutrient applications from other
sources, including commercial fertilizers, biosolids, first and second year manure and legume credits,
and other sources of nutrientsthat are expected to be applied or have already been applied to land
where manure or process wastewater will be applied. Adjustments shall be made to assumed nutrient
credits based on actual crop yields.

(4) SWQMA APPLICATION RESTRICTIONS. (a) Subject to additional restrictionsin subs. (6)
and (7) for the winter season, a permittee shall choose and implement one of the following options
whenever manure or process wastewater isapplied on areas of fieldswithin the SWQMA:

1. Not apply manure or process wastewater within 25 feet of a navigable water, conduit to a
navigable water or wetland; and inject or immediately incorporate manure and process wastewater
in all other areaswithin the SWQMA.

2. Not apply manure or process wastewater within 25 feet of a navigable water, conduit to a
navigable water or wetland; and surface apply liquid manure and process wastewater in all other
areas of the SWQMA provided that all of the following conditions are met:

a. The application ison long-term no-till ground.

b. The ground has 30% crop residue or more at the time of application.

c. The hydraulic application rate islimited to that specified in Table 3.

3. Establish a 35-foot wide vegetated buffer adjacent to the navigable water, conduit to a
navigable water or wetland where there isno application of manure or process wastewater on the
buffer; and comply with a practice in thissubd. 3.a. or b. For the purposes of thissubdivision, a
vegetated buffer meansa narrow, permanent strip of dense perennial vegetation established
parallel to the contours of and perpendicular to the dominant slope of the field for the purposes of
slowing water runoff, enhancing water infiltration, and minimizing the risk of any potential nutrients

or pollutants from leaving the field and reaching navigable waters.
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a. Inject orimmediately incorporate manure and process wastewater in all other areaswithin
the SWQMA, or

b. Surface applyin all other areas of the SWQMA provided the ground has 30% residue or
more at the time of application and the hydraulic application rate islimited in accordance with
Table 3.

4. Establish a filter strip that isa minimum of 21 feet wide adjacent to the navigable water,
conduit to a navigable water or wetland; and comply with a practice in thissubd. 4.a. or b. The filter
strip shall be designed in accordance with NRCS Standard 393, dated January 2001. NRCS Standard
393, dated January 2001,isincorporated by reference in s. NR 243.07.

Note: Copies of NRCS Standard 393, dated January 2001 and documentsreferenced in this
standard may be inspected at the offices of the department, DATCP, NRCS, county land conservation
departments and the revisor of statutes, Madison, Wisconsin.

a. Inject orimmediately incorporate manure and process wastewater in all other areaswithin
the SWQMA, or

b. Surface applyin all other areas of the SWQMA provided the ground has 30% residue or
more at the time of application and the hydraulic application rate islimited in accordance with
Table 3.

5. Not apply manure or process wastewater within 100 feet of a navigable water or conduit to
a navigable water.

6. Implement other practiceswithin the SWQMA that are approved, in writing, by the
department provided that the permittee demonstrates pollutant reductions are equivalent to, or
better than, reductionsachieved by not applying manure or process wastewater within 100 fe et of
downgradient navigable waters or conduitsto navigable waters.

Note: The Wisconsin buffer initiative may provide additional information on the proper
design and use of riparian buffersto best protect water quality.

Note: Demonstrations of equivalent practices may consist of model outputs, calculations or
other means of demonstrating equivalent pollutant reductions.

(b) The nutrient management plan shall specify the land application practicesthat have
been selected and will be followed on each field to meet the requirements of this subsection.
Permitteesimplementing practicesunder par. (a)1., 2. or 4. shall demonstrate to the department
how the practices provide for pollutant reductions equivalent to, or better than, redu ctions achieved
by not applying manure and process wastewater within 100 feet of downgradient navigable waters or

conduitsto navigable waters.

46 of 87



(c) If the application ratesin Table 3 apply pursuant to any of the requirementsin par. (a)2.
to 4., any additional applications made to meet the allowed nutrient crop budget shall be done with

a minimum of 7 days between applications, provided the soils are not saturated.

Table 3: MAXIMUM RATES OF UNINCORPORATED LIQUID MANURE AND PROCESS
WASTEWATER APPLIED WITHIN A SWQMA

Surface Texture Class? Max Application Rate (gallons/acre)
Fine 5,000
Medium 7,500
Coarse 10,000

! Fine - clay, sty clay, sty clay loam, clay loam.
Medium - sandy clay, sandy clay loam, loam, silt loam, silt.
Coarse — loamy sand, sandy loam, sand. This category includes peat and muck based on their
infiltration capacity.

(5) PHOSPHORUS DELIVERY. (a) The permittee shall assessand minimize the potential for
delivery of phosphorusto waters of the state from fields by applying its manure and process
wastewater in accordance with one of the methods specified in subd. 1. or 2. The permittee shall
specify the method it will apply to a field in the nutrient management plan.

1. Use the soil test phosphorus method specified in NRCS Standard 590. In addition, for
applicationsto fields directly adjacent to, or that have been determined by the department to have a
high potential to deliver phosphorusto, 303(d) listed watersimpaired by nutrients or outstanding or
exceptional resource waters, the permittee may not increase soil test phosphoruslevelsover a crop
rotation unlessthe permittee receivesdepartment approval, and the permittee can demonstrate that
deliverability of phosphorusto these waterswill not increase asa result of increasesin soil test
phosphorusin the field. The permittee may not raise soil test phosphoruslevelsover a rotation
above the optimum level for the highest phosphorus demanding crop in a rotation for a field with
soil test phosphoruslevelsbelow optimum levels.

Note: Maps or written descriptions of the locations of outstanding and exceptional resource

and 303(d) listed waters can be found on the department’swebsite at http://dnr.wi.gov.

Note: In accordance with s. NR 243.14(1)(a) and NRCS Standard 590, a permittee shall

determine optimum soil phosphoruslevelsfor various Wisconsin crops are specified in University of
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Wisconsin-Extension Publication A2809, “Soil Test Recommendationsfor Field, Vegetable and Fruit
Crops.”

2. Use the phosphorusindex method specified in NRCS Standard 590.

(b) If a permittee applies manure or process wastewater on fieldswith soil test levels greater
than 100 ppm, the permittee shall comply with the requirementsin both subd. 1. and 2.:

1. For fieldswith soil test phosphoruslevelsbetween 100 ppm and 200 ppm, the permittee
shall calculate the planned average phosphorusindex value for the crop rotation or for the next 4-
year period, whichever time period isless. If the calculated average phosphorusindex value is
greater than 6, manure and process wastewater applicationsto that field are prohibited. If the
calculated phosphorusindex value is6 or less, applications are allowed provided that the cumulative
application of phosphorusfrom manure and process wastewater does not exceed 50% of the
cumulative annual crop phosphorusremoval over the rotation or the next 4 year period, whichever is
less.

2. For fieldswith soil test phosphoruslevelsof 200 ppm and greater, applications of
phosphorusfrom manure and process wastewater are prohibited unlessthe permittee receives
department approval. The department may only approve the application if all of the following
requirements are met:

a. The permittee can demonstrate that additional applications of manure or process
wastewater will not significantly increase phosphorusdelivery to surface waters or wetlands.

b. The permittee calculatesthe planned average phosphorusindex value for the rotation or
the next 4-year period, whichever islessand the planned average phosphorusindex value is6 or
less.

c. The cumulative application of phosphorusfrom manure and process wastewater does not
exceed 50% of the cumulative annual crop phosphorusremoval over the rotation or the following 4 -
year period, whichever isless.

Note: Strategiesfor assessing and reducing phosphorusindex (Pl) values, algorithms, and

software for calculating the Wisconsin Pl can be found at http://wpindex.soils.wisc.edu/.

Note: A permittee that complieswith the requirements of this section and its WPDES permit
also addresses delivery of nitrogen to waters of the state.

Note: Also see s. NR 217.04(1)(a)5.

(6) SOLID MANURE WINTER RESTRICTIONS. The redtrictionsin thissubsection apply to the

land application of solid manure on frozen or snow covered ground.
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(@) Frozen ground-solid manure. Unless prohibited under par. (c), solid manure may be
surface applied on frozen ground if the manure isapplied in compliance with the restrictionsin
Table 4 or otherwise immediately incorporated.

(b) Snow covered ground-solid manure. Unless prohibited under par. (c), solid manure may
only be land applied to snow covered ground in accordance with the following:

1. If lessthan one inch of snow is present on the area where manure isto be land applied,
the permittee may surface apply orimmediately incorporate the solid manure.

Note: If there islessthan one inch of snow on the ground and the ground isfrozen, pursuant
to par. (@), Table 4 regtrictions must be followed when surface applying solid manure.

2. If one to 4 inches of snow is present on the area where manure isto be land applied, the
permittee shall surface apply the manure in compliance with restrictionsin Table 4 or otherwise
immediately incorporate the solid manure.

3. If more than 4 inches of snow ispresent on the area where manure isto be land applied,
the permittee shall surface apply the solid manure in compliance with the restrictionsin Table 4.
Incorporation of solid manure is prohibited.

Note: It isassumed that proper incorporation of solid manure isnot achievable if more than 4
inches of snow is present at the time of application.

(c) High-risk runoff period. 1. Beginning January 1, 2008, solid manure may not be surface
applied from February 1 through March 31 if any of the following conditions exist on the area of the
field where the manure isto be applied:

a. Snow ispresent to a depth of one inch or greater.

b. The ground isfrozen.

Note: Under the initial applicability provisions, the prohibition of surface application of solid
manure during the high-riskperiod doesnot apply to an operation permitted as of the effective date
of thisrule...[revisor insert date], until permit reissuance or modification. An exception to delaying
compliance until permit reissuance or modification isif an operation is permitted as of the effective
date of thisrule...[revisor insert date] and the permit requires compliance upon written department
notification. Under par. (c), department notification may not require compliance prior to January 1,
2008.

Note: Solid manure may be surface applied at other times of the winter, or may be
incorporated at other timesduring the winter, including high-risk runoff periods, if the application is

done in accordance with pars. (b) and (c) and other land application requirementsin this chapter.
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(d) To meet the requirements of par. (c), a permittee may choose to stack solid manure

generated at a production area location in accordance with s. NR 243.141(1) rather than use a

storage facility that meetsthe design requirementsin s. NR 243.15.

Table 4-Redtrictions for Surface Applying Solid Manure on Frozen and Snow Covered

Ground

Criteria

Restrictions for fields

With 0-6% slopes

Restrictions for fields with

slopes > 6% and up to 9%

Restrictions for
fields with

slopes greater than

9%

Required fall tillage Chisel or moldboard plow, Chisel or moldboard plow, Not allowed
practice prior to no-till or a department no-till or department
application approved equivalent? approved equivalent®
Minimum % solids 12% >20% Not allowed
allowed
Application rate Not to exceed 60 Ibs. P,Os Not to exceed 60 Ibs. P,Og Not allowed
(cumulative per acre) per winter season, the per winter season, the

following growing season’s following growing season’s

crop P,Os budget taking into | crop P,Os budget taking

account nutrients already into account nutrients

applied, or phosphorus already applied, or

application restrictions phosphorus application

specified in a department restrictions specified in a

approved nutrient department approved

management plan, nutrient management plan,

whicheverisless whicheverisless
Setbacks from surface No application allowed No application allowed Not allowed
waters within SWQMA within 2.0 x SWQMA
Setbacks from 200 feet 400 feet Not allowed

downslope areas of
channelized flow,
vegetated buffers, and

wetlands
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Setbacks from direct 300 feet 600 feet Not allowed

conduitsto groundwater

A — All tillage and farming practices shall be conducted in accordance with the following requirements;
0-2% dope = no contouring required, >2-6% dope = tillage and practices conducted along the general
contour, >6% dope = tillage and farming practices conducted along the contour. The department may approve
alternative tillage practiceson a case-by-case basisin situationswhere conducting practicesalong the contour
isnot possible. Allowances for application on no-till fieldsonly apply to fieldswhere no-till practices have been

in place for a minimum of 3 years.

(7) LIQUID MANURE WINTER RESTRICTIONS. The following additional restrictionsin this
subsection apply to the land application of liquid manure on frozen or snow covered ground:

(@) Frozen ground-liquid manure. Surface application of liquid manure on frozen ground is
prohibited, except for an emergency situation under par. (d) or if allowed under par. (e). Injection or
immediate incorporation of liquid manure isallowed on frozen ground, except if prohibited due to
snow covered conditionsunder par. (b).

(b) Snow covered ground-liquid manure. Unless prohibited under par. (c) and subject to the
frozen ground prohibition in par. (a), liquid manure may only be land applied to snow covered
ground in accordance with the following:

1. If lessthan one inch of snow is present on the area where liquid manure is to be applied,
surface application, injection orimmediate incorporation of liquid manure isallowed.

2. If there isone to 4 inches of snow present on the area where liquid manure isto be
applied, surface application of liquid manure is prohibited, exce pt for department approved
emergenciesunder par. (d) or if allowed under par. (e). Inmediate incorporation or injection is
allowed on areaswhere there isone to 4 inches of snow.

3. If there isgreater than 4 inches of snow on the area where liquid manure isto be applied,
surface application and incorporation of liquid manure is prohibited, except for department
approved emergenciesunder par. (d) or if allowed under par. (e). Injection of liquid manure is
allowed on areaswhere there isgreater than 4 inches of snow.

(c) High-risk runoff period. 1. Unlessthere isa department approved emergency situation
under par. (d), liquid manure may not be surface applied from February 1 through March 31.

Note: Prior to January 1, 2010, existing source CAFOs may surface apply liquid manure at
other times of the winter. Also, during the high-risk period, liquid manure may be injected or

incorporated if allowed under pars. (b) and (c) and other requirementsin this chapter.
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(d) Emergency applications for liquid manure. 1. Except as provided in subd. 3., a permittee
may surface apply liquid manure on frozen or snow covered ground on an emergency basisin
accordance with the restrictionsin Table 5 if all of the following conditions are met:

a. The manure isfrom a storage or containment facility that isdesigned and maintained in
accordance with ss. NR 243.15 and 243.17 to provide 180 days of storage for the manure.

b. The application of manure is necessitated by exceedances or expected exceedances of the
margin of safety level that were unavoidable due to unusual weather conditions, equipment failure
or other unforeseen circumstances beyond the control of the permittee.

c. The permittee hasnotified the department verbally prior to the emergency application.
Unless necessitated by imminent impactsto the environment or human or animal health, the
permittee may not apply manure to a field on an emergency basis until the department hasverbally
approved the application.

d. The permittee submits a written description of the emergency application and the events
leading to the emergency application to the department within 5 days of the emergency application.

2. Allowancesfor emergency surface applications of liquid manure do not apply to situations
where a permittee hasfailed to properly maintain storage capacity either through improper design or
management of the storage facility, including failure to properly account for the number or volume
of wastestreams entering the facility, failure to empty a storage or containment facility in accordance
with permit conditions prior to the onset of frozen or snow covered ground conditionsor due to an
increase in animal units.

Note: The allowance for emergency surface applicationsin compliance with permit
conditionsisintended to avoid more significant impactsto human health and water quality
associated with uncontrolled overflows of manure storage facilities. Causes of emergency surface
applications could include conditions such as prolonged storm events or early onset of frozen ground
conditionsthat preclude applications of manure prior to the onset of frozen or snow covered ground
conditions provided that the operation made all other attemptsto maintain storage volume before
an emergency application became necessary.

3. The permittee shall conduct emergency surface applications of liquid manure in
accordance with the restrictionsin Table 5. The permittee may only conduct emergency surface
applicationson fieldsthat the department hasapproved for emergency applications, in writing, as
part of a nutrient management plan. The department may approve alternate fieldsand impose
alternative restrictions, in writing and on a case-by-case basis, if fieldsthat meet the restrictionsin

Table 5 are not available at the time of the emergency application, the permittee hasexplored all
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other optionsidentified in itsemergency response plan and the application resultsin a winter acute
lossindex value of 4 or lessusing the phosphorusindex.

Note: The winter acute lossindex value isdisplayed under the heading “Acute Loss Frozen
Soil PI”in the cropping screen of the Snap-Plus nutrient management software program.

Note: Reporting requirements for emergency surface applicationsare contained in s. NR
243.19.

(e) Existing source CAFOs-liquid manure exception. Prior to January 1, 2010, if an existing
source CAFO doesnot have 180 days of storage for liquid manure as specified in s. NR 243.15, the
permittee may surface apply liquid manure on frozen or snow covered ground in accordance with the
restrictionsin Table 5 without satisfying the emergency criteria in par. (d). If a permittee doesnot
have accessto sitesthat meet the criteria in Table 5, the department may approve alternate sites
and redtrictions, in writing on a case-by-case basisaspart of a nutrient management plan provided
the application resultsin a winter acute lossindex value of 4 or lessusing the phosphorusindex. This
allowance for existing source CAFOsto surface apply liquid manure on frozen or snow covered
ground without satisfying the emergency criteria in par. (d) isnot applicable after January 1, 2010.

Note: An existing source CAFO isdefined unders. NR 243.115(1).

(f) Frozen liquid manure. Liquid manure that isfrozen and cannot be transferred to a manure
storage facility may be surface applied on frozen or snow-covered ground in accordance with the
restrictionsin Table 5. Surface applications of frozen liquid manure do not require prior department
approval or notification provided application sitesfor frozen liquid manure are identified in the
approved nutrient management plan. During February and March, the permittee shall notify the
department if the permittee expectsto surface apply frozen liqguid manure more than 5 daysin any
one month.

Note: Applications of frozen manure under par. (f) are limited to timeswhen the operation’s

manure handling system isnot functioning due to very cold weather.
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Table 5-Frozen and Snow Covered Ground Restrictions — Emergency Surface Applications of Liquid

Manure

Criteria

Restrictions for fields with O-

2% slopes

Restrictions for fields with

>2-6% slopes

Restrictions for
fields with

slopes greater

than 6%

Required fall tillage practice | Chisel or moldboard plow or Chisel or moldboard plow or | Not allowed
prior to application department approved department approved

equivalent?® equivalent?®
Application rate (cumulative | Maximum application volume Maximum application Not allowed
per acre) of 7,000 gallons per acre per volume of 3,500 gallonsper

winter season, not to exceed 60 | acre per winter season, not

Ibs. P,Os, the following growing | to exceed 30 Ibs. P,Os, the

season’s crop P,Os budget following growing season’s

taking into account nutrients crop P,Os budget taking into

already applied or other account nutrients already

phosphorus application applied, or other phosphorus

restrictions specified in a application restrictions

department approved nutrient specified in a department

management plan, whichever approved nutrient

isless management plan,

whicheverisless

Setbacks from surface waters | No application allowed within No application allowed Not allowed

SWQMA within SWQMA
Setbacks from downslope 200 feet 200 feet Not allowed
areas of channelized flow,
vegetated buffers, wetlands
Setbacks from direct conduits 300 feet 300 feet Not allowed

to groundwater

A — All tillage and farming practices shall be conducted along the contour in accordance with the

following requirements; 0-2% slope = no contouring required, >2-6% dope = tillage and practices conducted

along the general contour. The department may approve alternative tillage practiceson a case -by-case basisin

situations where conducting practicesalong the contour isnot possible
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(8) IDENTIFICATION OF SITES. The permittee shall submit sitesthat meet or are expected
to meet the criteria in Tables4 and 5 for manure and the criteria in s. NR 214.17(2) to (6) for process
wastewater to the department for review and approval as part of its nutrient management plan. In
addition, the permittee shall evaluate each field at the time of application to determine if
conditions are suitable for applying manure and complying with the requirements of this section. All
surface applications of manure or process wastewater on frozen or snow-covered ground shall occur
on those fieldsthat represent the lowest risk of pollutant delivery to waters of the state and where the
application resultsin a winter acute lossindex value of 4 or lessusing the phosphorusindex.

(9) ADEQUATE STORAGE. All permitteesshall have and maintain adequate storage for all
manure and process wastewater generated at the operation to ensure that wastes can be properly
stored and land applied in compliance with the conditions and timing restrictions of the permit,
nutrient management plan and this chapter. As part of the nutrient management plan, the
permittee shall provide the department with documentation that it has adequate storage and
methods of maintaining adequate storage for manure and process wastewater generated at the
operation. For liquid manure, adequate storage meansa minimum of 180 days of storage designed
and maintained in accordance with ss. NR 243.15(3)(i) to (K and 243.17(3) and (4).

(10) ADDITIONAL RESTRICTIONS. The department may require the permittee to implement
practicesin addition to or that are more stringent than the requirements specified in this section
when necessary to prevent exceedances of groundwater quality standards, prevent impairments of
wetland functional values, prevent runoff of manure or process wastewater during dry weather
conditions or to address previous manure or process wastewater runoff events or dischargesfrom a site
to waters of the state that occurred despite compliance with this section and the conditionsof a
WPDES permit. These conditions may include additional restrictions on nitrogen and phosphorus
loadings or other nutrients and pollutants associated with the manure or process wastewater,
injection or incorporation requirements, restrictions on winter landspreading, distribution schedules,
and other management or site restrictions. The department may also consider nutrient management
conditions contained in ch. ACTP 50 aswell asthe following site-specific factors when developing
permit conditions or reviewing and approving the nutrient management plan or any proposed
amendmentsto an approved nutrient management plan:

(@) Soil limitations such as permeability, infiltration rate, drainage classand flooding hazard.

(b) Volume and water content of the waste material.

(c) Available storage capacity and method of application.
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(d) Nutrient requirements of the crop or cropsto be grown on the fieldsutilizing the manure.
(e) The presence of subsurface drainage systems.

(f) Potential impactsto watersidentified as source water protection areas.

(9) Potential impact to groundwater in areaswith direct conduitsto groundwater, shallow soils

over bedrock, highly permeable soilsand shallow depth to groundwater.

NR 243.141 Manure stacking. (1) STACKING TO AVOID SURFACE APPLICATIONS IN
FEBRUARY AND MARCH. For solid manure with a solids content of 16% or greater, the department
may approve stacking of the manure outside of a department approved manure storage facility
where a permittee choosesto stack solid manure in accordance with s. NR 243.14(6)(d). Permittees
choosing to stack solid manure under s. NR 243.14(6)(d) shall land apply all stacked manure from a
site within 8 months of the date when stacking first began at the site.

(2) OTHER STACKING ALLOWANCES. For periodswhen the ground isnot frozen or snow-
covered, the department may approve stacking of solid manure with a solids content of greater than
32% outside of a department approved manure storage facility on a case-by-case basisas allowed
under a WPDES permit. Factorsthe department shall consider when approving stacking of solid
manure on a case-by-case basisinclude the potential for leachate or runoff from the stack causing
exceedances of surface water or groundwater quality standards or impairmentsto wetland functio nal
values, information submitted or proposed to be submitted by the permittee outlining leaching and
runoff characteristics of the manure, and practicesto be implemented by the permittee to minimize
the potential for leachate or runoff from the stack such aslimiting the frequency, volume of manure
to be stacked and length of stacking period.

(3) STACKING CONDITIONS. All proposed stacking sites shall be reviewed and approved by
the department and identified in the permittee’s nutrient management plan. Stacking approvals
may be rescinded based on documented impactsto waters of the state at or from the stacking site.
Stacking may only be approved provided the following requirements are met:

(@) When piled in a stack, the solid manure stackmust be able to maintain its shape with
minimal soughing such that an angle of repose of 45 degreesor greater ismaintained when the
manure isnot frozen.

(b) Stacking of solid manure outside of a department approved manure storage facility shall,
at a minimum, meet the specificationsin NRCS Standard 313, Table 9, dated December 2005.
Alternatively, stacks may be placed on siteswith soilsin the hydrologic soil group D provided the

manure hasa solids content of greater than 32% and all other criteria in NRCS Standard 313, Table
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9, dated December 2005, are met. NRCS Standard 313, dated December 2005, isincorporated by
reference in s. NR 243.07.

Note: Copies of NRCS Standard 313, dated December 2005 and documentsreferenced in
this sandard may be inspected at the offices of the department, DATCP, NRCS, county land
conservation departments and the revisor of statutes, Madison, Wisconsin.

(c) The permittee shall implement any necessary additional best management practicesto
ensure stacking areas maintain compliance with the production area requirementsin s. NR 243.13.
Best management practices may include upsope clean water diversions or downslope containment
structures.

Note: Manure with a solids content of approximately 20% or lessmay not meet the stacking
criteria either because it cannot be stacked orisprone to runoff. Thismanure may require storage in
a constructed facility during the months of February and March.

Note: Manure stacks are considered to be part of the animal production area and are subject
to production area discharge restrictionsin s. NR 243.13. For CAFOs, if a manure stackis not placed
in a containment or storage structure or the runoff from the stackis not contained in a structure,
dischargesto navigable watersare not allowed under any circumstance or storm event.

(d) The stacked manure shall have minimal leaching so that leachate from the stackis
contained within the designated stacking area and does not cause an exceedance of groundwater
quality standards.

(e) Solid manure may not be stacked in a water quality management area.

(f) Stacks may only be placed on cropland.

(4) The department may require additional restrictions on stacking of solid manure needed to
protect water quality, that include acceptable time periods for stacking, how long the manure stacks
may remain in place, size of manure stacks, stack siting restrictions based on sdope and soil
conditions, loading and resting requirements of stacking sites, conservation practices and site

monitoring requirements.

NR 243.142 Responsibility for large CAFO manure and process wastewater. (1)
GENERAL. Except asprovided in sub. (2), the owner or operator shall be responsible for the storage,
management and land application of all manure and process wastewater generated by the
operation in accordance with termsand conditions contained in the WPDES permit and the

approved nutrient management plan.
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Note: If manure or process wastewater is stored or sent out of the state of Wisconsin, it isnot
regulated under ch. NR 243 or the WPDES permit once it isout of the state.

(2) EXEMPTIONS. Upon written department approval asrequired under sub. (3), once the
manure or process wastewater is distributed offsite, the permittee isnot responsible for the land
application, use or disposal of manure or process wastewater if the manure or process wastewater is
distributed in compliance with the conditions of the department approval and in accordance with any
of the following:

(a2) De minimus quantity of solid manure distributed. A de minimusamount of solid manure is
sold or given away to another person. Under this paragraph, a de minimusamount of solid manure
meansthe total quantity of manure distributed to the other person isno more than 175 cubic feet
within a 30-day period and no more than 525 cubic feet within a 12-month period.

(b) Distributed as a commercial product. 1. The manure issold or given away to another
person and that person manipulatesthe manure, and distributesit asa commercial fertilizer
pursuant to a fertilizer license issued by DATCP or distributesit asa soil or plant additive pursuant to
a soil and plant additive license issued by DATCP.

2. The permittee manipulatesthe manure and distributesit asa commercial fertilizer
pursuant to a fertilizer license issued by DATCP or distributesit asa soil or plant additive pursuant to
a soil and plant additive license issued by DATCP. The permittee isresponsible for the manipulated
manure until isdistributed off-site to another person.

Note: If the permittee manipulatesthe manure and distributesthe manure under a DATCP
license, the permittee isresponsible for the manure and the manipulated manure issubject to the
WPDES permit requirements until it isdistributed off-site (off of any part of the CAFO) to another
person. Transfer of responsibility can only occur if the conditionsin sub. (3) are met.

(c) Alternative uses of distributed manure. For solid manure, the manure issold or given away
to another person for landscaping, greenhouse use, use asan animal bedding product or for other
beneficial purposesthat do not include application to croplands.

(d) Manure or process wastewater is distributed to another permittee. The manure or process
wastewater is sold or given away to another operation permitted under a WPDES permit that hasa
department approved management plan that addressesthe manure or process wastewater, and the
manure or process wastewater will be land applied under the other permit.

(e) Composted manure. The manure issold or given away to another person who composts
the manure and the department has determined that the composting process and land application

or use of the distributed manure will be more appropriately regulated under ch. NR 518.
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(3) DEPARTMENT APPROVAL. If a permittee wantsto transfer responsibility to another
person for the land application, disposal or use of manure or process wastewater that will be
distributed in accordance with one of the methodsin sub. (2)(b) to (e), the permittee shall obtain
written department approval for the distribution. If written approval is not obtained, the permittee
remainsresponsible for the land application, disposal and use of the distributed manure or process
wastewater in accordance with the terms of the permit and this chapter. To obtain department
approval for the purposes of transferring responsibility, the permittee shall comply with all of the
following conditions:

(@) Neither the permittee, itsagent or a contract hauler working on behalf of the permittee
may land apply the distributed manure.

(b) The permittee shall demonstrate to the department that the distributed manure will be
beneficially used.

(c) If the manure isdistributed in accordance with sub. (2)(b) or (c), and if the person receiving
the manure intendsto store the manure, the permittee shall demonstrate to the department that the
distributed manure will be delivered to proper storage. For purposes of this paragraph, proper
storage meansone of the following:

1. The distributed manure will be stored in a facility that complieswith NRCS Standard 313,
December 2005.

2. The distributed manure will be stored in a manner that will not cause exceedances of
groundwater and surface water quality standards and will not impair wetland functional values.

Note: Proper storage may include manure stored in bags provided that the manure isdry
enough to avoid leachate generation.

Note: A permittee doesnot need to obtain approval from the department to transfer
responsibility for de minimusamounts of manure under sub. (2)@).

(4) REVOCATION OF APPROVAL. The department may revoke itsapproval of the
responsibility transfer if the department determinesthat the conditions of approval are not being met
by the permittee or recipients of the manure.

(5) RECORDKEEPING AND REPORTING. (a) The permittee shall estimate the amount of
manure and process wastewater distributed under sub. (2) in its nutrient management plan and
record the actual amount distributed at the time of distribution. The permittee shall create and
maintain recordsthat identify the name and address of the recipient of the distributed manure or
process wastewater, the quantity distributed, and the dates of distribution. The permittee shall keep

these recordsfor at least 5 years and shall make them available to the department upon request.
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The permittee shall report the amount of manure distributed under sub. (2) to the department in the
annual report.

(b) Prior to distribution, the permittee shall notify the recipient, in writing, of the nutrient
content of the distributed manure and process wastewater based on the most recent representative
sampling information that hasbeen conducted in accordance with the permittee’s WPDES permit.
At a minimum, the permittee shall provide information to the recipient regarding the nitrogen and

phosphorus content of the manure.

NR 243.15 Design, submittal and approval of proposed facilities or systems. (1)
SUBMITTAL AND APPROVAL. (a) Plans and specifications. 1. Plans and specifications for proposed
reviewable facilities or syssems shall be submitted as part of the permit application unless written
department approval isreceived for a later submittal. Plansand specifications shall be submitted
during the term of the permit if construction of a reviewable facility or syssem or a modification to an
existing reviewable facility or system isproposed during the term of the permit. Submittal of plans
and specifications shall meet the requirementsin s. NR 108.04(2). Plans and specifications submitted
for department approval shall include a narrative describing the proposed facility or system, a written
management and site assessment, scaled drawings, an operation and maintenance plan and
relevant calculations for the proposed facility or syssem. An owner or operator may not commence
construction of a proposed reviewable facility or syssem until plansand specifications have been
approved by the department in writing.

Note: Department approval should not be viewed asa guarantee that the approved facility
or system or permittee can or will comply with WPDES permit conditions.

2. Barnyards, feedlots and reviewable facilities or syssems may not be located within 250 feet
of a private well or noncommunity system asdefined in ch. NR 812 or within 1000 feet of a
community well asdefined in ch. NR 811.

3. Owners or operators of large CAFOs shall, at a minimum, design and construct reviewable
facilities or syssemsthat are part of the production area to meet the production area requirementsin
s. NR 243.13, accepted management practices, and the adequate storage requirementsunder ss. NR
243.14(9) and 243.17(3). All proposed plansand specifications, including the operation and
maintenance plan, shall include a written explanation regarding the ability of the proposed facility
or system to meet the production area requirementin s. NR 243.13 and the adequate storage

requirementsunder ss. NR 243.14(9) and 243.17(3).
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4. The department may require the submittal of additional information necessary to meet
the requirements of ch. NR 150.

(b) Department approval. The department shall review and approve, conditionally approve or
reject the plansand specificationsin accordance with the timelinesestablished in s. 281 .41, Stats.

Note: In accordance with s. NR 108.04, submittals shall occur at least 90 days prior to the
anticipated date upon which the owner or operator plansto commence construction.

Note: Department approval may be in addition to any local or county approvals needed.
Also, a storm water construction WPDES permit may be required prior to construction pursuant to ch.
NR 216.

(c) Alternative practices or designs. When the owner or operator of the large CAFO
demonstratesthat accepted management practicesor those practices or design standards specified in
thissection are more stringent than necessary to avoid a detrimental effect on water quality, the
department may approve alternative practices or design standards. Thisdemonstration may be made
during the permit issuance processunder ch. 283, Stats., or during the plan review process under this
section. The department may only approve alternative practices or design standardsif the owner or
operator can demonstrate that the design and operation of the alternative practiceswill achieve
compliance with the requirements of ss. NR 243.13 and 243.14(9), surface water and groundwater
guality standards and the 180-day storage requirementin s. NR 243.17(3).

(d) Additional requirements. As part of itswritten approval of plansand specifications, the
department may require that accepted management practices or design standards or those practices
or design standards specified in this section be superseded by more stringent operational or design
requirements or practices, based on the following site-specific conditions:

1. Physical location of the facilities or systems, including depth to groundwater and bedrock
and proximity to surface waters and wetlands.

2. Soil limitations such as permeability, infiltration rate, drainage classand flooding hazard.

3. Volume and water content of the waste material.

4. Available storage capacity and method of application.

5. Additional requirements or practices necessary to prevent exceedance of groundwater or
surface water quality standards or impairmentsto wetland functional values.

(2) RUNOFF CONTROL. Runoff control systemsin the production area shall be designed to
comply with the applicable standardsin s. NR 243.13 using permanent runoff control syssemsthat are
consistent with accepted management practices such as wastewater treatment strips, sediment basins,

waste storage facilities, roof runoff management, grassed waterways and clean water diversions.
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Wastewater treatment strips shall be designed in accordance with NRCS Standard 635, dated
January 2002. NRCS Standard 635, dated January 2002, isincorporated by reference in s. NR
243.07.

Note: Copies of NRCS Standard 635, dated January 2002 and documentsreferenced in this
standard may be inspected at the offices of the department, DATCP, NRCS, county land conservation
departments, and the revisor of statutes, Madison, Wisconsin.

Note: In accordance with s. NR 243.13(2), operations are not allowed to discharge pollutants
to navigable watersunder any circumstance or storm event from parts of the production area where
manure or process wastewater isnot properly stored or contained by a structure. Wastewater
treatment strips, grassed waterways or buffers are examples of facilities or syssemsthat by themselves
do not constitute a structure.

(3) STORAGE OR CONTAINMENT. Permittees proposing to construct storage or containment
facilities shall design and install facilitiesthat, at a minimum, meet the following requirements:

(a) Nutrient management. Storage and containment facilities shall be designed to provide
storage capacity that is consistent with the department approved nutrient management plan and the
requirementin ss. NR 243.14(9) and 243.17(3).

(b) Alarm systems. For storage or containment facilities that are either covered, buried or
otherwise concealed in a manner that doesnot allow visual inspection of the level of manure or
process wastewater in the facility, submitted designsshall include installation of a monitoring or
alarm system to prevent overflows from the facility.

(c) Leakage collection or monitoring. 1. The permittee shall assessif a leakage collection or
monitoring system or secondary containment system is necessary to prevent discharges of manure and
process wastewater to groundwater or surface waters and include the assessment as part of submitted
plansand specifications. If the permittee determinesthat these syssemsare necessary, it shall include
plansand specifications for these systems as part of its submittal. Components of a collection or
monitoring system design may include secondary containment associated with liner installation,
leachate collection, leachate recirculation, monitoring sumps or monitoring wells. Components of
secondary containment may include concrete or earthen bermsor diversonsdesigned to temporarily
collect or divert overland flow away from surface waters or areas susceptible to groundwater
contamination.

2. The department may require the installation of a leakage collection or monitoring system

or secondary containment based on the following considerations:
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a. Whether facilities are located on or near areasthat are susceptible to groundwater
contamination such asdirect conduitsto groundwater, sandy soils, and siteswith minimal separations
between bedrockand high water tables.

b. The size and depth of the facility.

c. The type of liner used.

d. Characteristics of waste being stored.

e. Other considerations based on potential impactsto waters of the state.

(d) Process wastewater. Storage and containment facilities for process wastewater that are
stored separately from manure shall be designed and constructed in accordance with ch. NR 213 and
shall be designed to achieve compliance with the applicable standardsin ss. NR 243.13 and
243.14(9).

(e) Permanent markers. Liquid manure and process wastewater storage and containment
facilities shall be constructed with permanent markersto clearly indicate the margin of safety level
and maximum operating levels. Liquid manure storage and containment facilities shall also have a
marker near the bottom of the facility indicating the level at which the facility provides 180 days of
storage.

(f) Standard 313. Manure storage and containment facilities constructed after the effective
date of thisrule ...[revisor insert date] shall, at a minimum, be designed and constructed in
accordance with the design criteria contained in NRCS Standard 313, December 2005.

(9) Solid manure-storage design capacity. Subject to par. (h), all permittees shall have
properly designed storage for all solid manure generated by the CAFO during February 1 through
March 31 or shall obtain department approval to stack manure under s. NR 243.141.

(h) Solid manure-timeframe for compliance. 1. Except as provided in subd. 2., after the
effective date of thisrule...[revisor insert date], all permit issuances, reissuances and modifications
shall require that permittees provide solid manure storage for at least the time period from February
1 through March 31 or obtain department approval to stack manure under s. NR 243.141. If solid
manure storage capacity isnot obtained by an existing source CAFO at the time of public notice for a
proposed permit reissuance or modification, the department shall include an evaluation and a
schedule in the proposed permit to ensure that storage capacity is available by November 30" after
permit reissuance or modification.

2. If an owner or operator of a large CAFO holdsa WPDES permit on the effective date of

the rule...[revisor insert date] that requires compliance with the revised land application
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requirementsin s. NR 243.14 upon department notification of rule changes, then the permittee shall
meet the requirementsin par. (g) by January 1, 2008.

(i) Liquid manure-new source CAFOs. All proposed liquid manure storage or containment
facilitiesfor new source CAFOs shall be designed and constructed to provide a minimum of 180 days
of storage in accordance with par. (K. The design shall include a level indicator on the storage or
containment facility indicating when the necessary amount of material hasbeen removed to provide
180 days of storage. At the time of permit issuance or prior to November 30 after permit issuance, all
new source CAFOs shall have properly designed liquid manure storage or containment facilities or a
system of designed facilitiesthat can contain, at a minimum, all liquid manure generated by the
large CAFO for the animals present at the operation and other waste sources directed to the storage
facility during any 180-day period. Properly designed storage is storage that meetsthe design
requirementsin par. (f). If a new source CAFO doesnot have at least 180 days of storage at the time
of public notice of a proposed permit, the WPDES permit shall contain a construction schedule in
order to ensure that an operation hasa design volume of at least 180 days of storage prior to
November 30.

()) Liquid manure-existing source CAFOs. By January 1, 2010, all existing source CAFOs shall
have liguid manure storage or containment facilities that are properly designed to provide a
minimum of 180 days of storage in accordance with par. (K. All plansand specifications submitted
on or after January 1, 2010 for proposed liquid manure storage or containment facilities by existing
source CAFOs shall be designed to continue to provide a minimum of 180 days of storage in
accordance with par. (K. The design shall include a marker near the bottom of the facility indicating
when the necessary amount of material hasbeen removed to provide 180 days of storage. The
department may include requirements for evaluations, plan and specification submittal and
construction schedulesin permitsprior to January 1, 2010 if necessary to insure that an operation
meetsthe requirementsfor 180 days of storage for liquid manure storage or containment facilities by
January 1, 2010.

(k) Calculating design volume. Design volume for providing 180 days of storage for liquid
manure shall be calculated based on the maximum animals present at an operation for the period
of time liquid manure and other wastes mixed with the liquid manure are to be stored during any
180-day period and other design considerations. Liquid manure that isnot directed to any facility or
structure covered by the operation’s WPDES permit may be subtracted from the design volume

calculations. At a minimum, design volume shall include all of the following:
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1. Capaucity for liquid manure that will be stored aswell as process wastewater and other
wastes that will be mixed and stored with the liquid manure.

2. Anticipated direct precipitation, runoff directed to the facility and evaporation for the 180 -
day storage period, including direct precipitation and runoff from a 100-year, 24-hour storm event for
swine, veal and poultry operationsthat are new source CAFOs or a 25-year, 24-hour storm event for
all other operations.

3. A margin of safety.

4. Other design and storage considerations specified in NRCS Standard 313, dated
December 2005.

Note: 180 daysof design storage is not required for process wastewater if process wastewater
is stored separately from liquid manure. Requirements for storage of process wastewater are
contained in s. NR 243.15(3)(d).

(4) TRANSFER SYSTEMS. Manure and process wastewater transfer systems constructed after
the effective date of thisrule ...[revisor insert date] shall be designed, constructed and operated in
accordance with the criteria contained in NRCS Standard 634, dated December 2005. NRCS
Standard 634 , dated December 2005 isincorporated by reference in s. NR 243.07.

Note: Copies of NRCS Standard 634, dated December 2005, and documents referenced in
thisstandard may be inspected at the offices of the department, DATCP, NRCS, county land
conservation departments, and the revisor of statutes, Madison, Wisconsin.

(5) DIGESTERS FOR BIOGAS PRODUCTION. After the effective date of the rule...[revisor
insert date], digester facilities for biogas production shall be designed and constructed in accordance
with NRCS Standard 313, December 2005. The department may apply additional design
requirementsin accordance with ch. NR 213 based on materialsadded or chemical characterization
of the digester influent or effluent. Plans and specifications for digesters shall be submitted in
accordance with sub. (1). At a minimum, the following information shall be included in the plans
and specifications submitted for the construction of a digester for biogas production:

(@) The adequacy of each facility's proposed liningsto prevent exfiltration of manure,
untreated or digested, and other pollutantsto groundwater.

(b) The proximity of bedrock and the water table to the proposed elevation of each facility’s
floors verified through onsite soil test borings or pits.

(c) Additional design considerations based on operation of the digester, including use of

additivesand operational temperatures.
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(6) PERMANENT SPRAY IRRIGATION SYSTEMS. Proposed permanent spray irrigation and
other treatment systems shall at a minimum meet the requirements of s. NR 214.14, soil
investigation and groundwater monitoring criteria in ss. NR 214.20 and 214.21, and land application
requirements specified in s. NR 243.14.

Note: Permanent spray irrigation systems are considered a reviewable system or facility;
therefore, plansand specifications must be submitted to the department in accordance with sub. (1).
(7) GROUNDWATER MONITORING. The department may require the installation of

groundwater monitoring wellsin the vicinity of manure storage facilities, runoff control systems,
permanent spray irrigation syssems and other treatment syssems where the departm ent determines
monitoring is necessary to evaluate impactsto groundwater and geologic or construction conditions
warrant monitoring. If a groundwater monitoring system isrequired, plansand specificationsfor a
monitoring system shall be submitted and the system shall, at a minimum, be designed, constructed
and monitored in accordance with chs. NR 140 and 141 and s. NR 214.21.

(8) COMPOSTING FACILITIES. The department shall determine if the design and operation
of a manure or animal carcass composting facility that is part of the production area ismore
appropriately approved under thissection or ch. NR 502. Thisdetermination shall be based on
factors such asthe type of materials mixed with the manure or animal carcass and the amount and
source of the materials, the method of composting and the characteristics of the final composted
material. If the department determinesthat design and operation requirements for a composting
facility are appropriately reviewed and approved under this section, the department may till apply
additional design and operation requirements contained in ch. NR 502 asneeded to protect water
quality and shall apply additional design and operation requirementsasneeded to meet the
requirementsin ss. NR 243.13 and 243.14(9).

(9) FEED STORAGE. Proposed feed storage facilitiesand associated runoff control systems
shall be designed and constructed to ensure that leachate and contaminated runoff are collected or
controlled in a manner that complies with the applicable production area requirementsin s. NR
243.13 and adequate storage requirementsin s. NR 243.14(9). Plans and specifications submitted to
the department for proposed feed storage facilities shall include an evaluation of the need for
underground leachate collection to prevent exceedances of groundwater quality standards.

(10) CONSTRUCTION AND POST CONSTRUCTION. All facilities or syssems shall be
constructed in accordance with the approved plansand specifications. After construction of a
reviewable facility or syssem has been completed, the WPDES permit applicant or permittee shall

submit a post-construction report to the department that includes:
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(a) Scaled drawings of the constructed facility or system.
(b) Documentation that construction has complied with approved plans and specifications

and applicable design standards.

NR 243.16 Evaluations of previously constructed facilities or systems. (1) All ownersor
operators applying for a WPDES permit shall submit an evaluation of any constructed reviewable
facilitiesand systemsnot previously approved or evaluated by the department, as part of the
application for a WPDES permit. Evaluations shall be submitted under the signature and the seal of
a professional engineer registered in Wisconsin or other qualified individual. At a minimum,
evaluationsshall include the following information:

(@) A narrative providing general background and operational information on existing
facilitiesand systems.

(b) Available post-construction documentation including the date and materials of
construction.

(c) For facilities or syssemsthat are part of the production area, an assessment of the ability of
the facility or syssem to meet the production area requirementsin s. NR 243.13, the adequate
storage requirement under s. NR 243.14(9), and accepted management practices.

(d) An assessment of the ability of the facility or syssem to meet the applicable design
requirementsidentified in s. NR 243.15.

(e) Any proposed actionsto addressissuesidentified as part of the evaluation.

(2) The department may require an evaluation of a constructed facility or system previously
reviewed and approved or evaluated by the department based on factorsincluding the age of the
facility or system, the facility’s or system’s ability to meet current design standards, requirements of
this chapter or permit conditions, identified environmental impacts or physical location of the storage
facility relative to waters of the state.

(3) The department may require additional practices, conditions or permittee actions based
on department review of submitted evaluations of previoudy constructed structures or systems. This
includesthe installation of a leakage collection or monitoring system, secondary containment
systems, or groundwater monitoring, increased inspection frequency, or replacement, upgrade or
closure of syssems or structuresin order to ensure compliance with requirementsin ss. NR 243.13 and
243.15, prevent exceedances of groundwater or surface water quality standards or to prevent

impairmentsto wetland functional values.
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(4) By January 1, 2010, permittees shall have or install the permanent markers specified in s.
NR 243.15(3)(e) to previously constructed liquid manure and process wastewater storage or

containment facilities.

NR 243.17 Operation and maintenance. The permittee shall operate all constructed
facilitiesand systemsin accordance with applicable requirementsof s. NR 243.13, the operation and
maintenance plan for a given facility or syssem, and WPDES permit conditions.

(1) DIGESTER FACILITIES (a) Influent and effluent characterization. 1. Prior to introducing
any additivesto a digester, other than manure, the permittee shall obtain written department
approval. If any materials other than manure are used in the digester, the permittee shall maintain
daily records of the volumes of all manure and non-manure components added to the digester
influent.

2. The department may require monitoring for additional pollutants, including metals, based
on the characterization of digester additives or the digester influent or effluent.

3. The department may apply additional requirementsunder chs. NR 213 and 214 if either:

a. Materials other than manure comprise 10% or greater of the total digester volume.

b. The department determinesthat the chemical characterization of the digester influent or
effluent warrants additional requirements.

(2) CHEMICAL ADDITION OR DISPOSAL. (a) Additive approval. Except asprovided in par.
(b), the permittee shall notify the department and obtain written department approval prior to
adding any chemicals, pollutants or other wastesto any manure, process wastewater, or ssormwater
storage facility or treatment system. In this section, other wastes means any waste other than manure,
process wastewater or ssormwater. Factorsthe department will consider when approving a chemical
or pollutant include:

1. The beneficial use or purpose of the chemical or pollutant.

2. The potential impact the storage or land application of the mixed waste containing the
chemical or pollutant may have on waters of the state.

(b) Exceptions. The WPDES permit may specify certain additives for which written department
approval isnot required before adding the substance to a treatment or storage facility.

(c) Prohibited materials. Medical wastes, including expired or unused antibiotics, petroleum
products not designed for use in manure storage facilities, pesticides, paints, solventsand hazardous

wastes may not be disposed of in storage or treatment facilities specified in par. (a).
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(3) LIQUID MANURE-MAINTAINING 180 DAYS OF STORAGE. (a) Except as provided in sub.
(4), once a permittee has constructed or established properly designed manure storage or
containment facilitiesor a system of properly designed facilities that provide a minimum of 180 days
of storage for liquid manure pursuant to s. NR 243.15(3)(i) or (j), the operation shall operate and
maintain the storage facilities or system such that the 180-day design requirement ismet for all
animalsonsite, except asallowed under sub. (4).

(b) Liquid storage facilities or syssemsshall be emptied so that the 180-day level indicator,
specified in s. NR 243.15(3)(i) or (j), isvisible on at least one day between October 1 and November
30, except for liquid manure remaining due to unusual fall weather conditions prohibiting manure
applicationsduring thistime period. The permittee shall record the day on which the 180-day level
indicator wasvisible during thistime period. Permitteesunable to empty their storage facility to the
180-day level indicator between October 1 and November 30, shall notify the department by
December 5.

(c) Permittees shall demonstrate compliance with the 180-day design storage capacity
requirement at all the following times:

1. Aspart of an application for permit issuance and reissuance.

2. At the time of submittal of plansand specifications for proposed reviewable facilities or
systems.

3. In annual reportsto the department.

4. Subject to sub. (4), when a facility isproposing, at any time, a 20% expanson in animal
unitsor an increase by an amount of 1,000 animal unitsor more.

(4) LIQUID MANURE-EXCEPTIONS TO MAINTAINING 180 DAYS OF STORAGE. (a)
Permitteesthat have maintained a minimum of 180 days of storage capacity for liquid manure in
accordance with sub. (3) may be allowed to temporarily reduce thislevel of minimum required
design capacity to 150 daysdesign capacity if all of the following are met:

1. The reduction in storage isrelated to a planned increase in animal units.

2. The permittee notifiesthe department in writing of the proposed reduction prior to the
planned expansion and reduction in 180-day design storage.

3. The permittee hasa department approved expansion plan and schedule outlining how
the operation will acquire or construct additional storage to achieve 180 days of storage after the
expansion. The proposed schedule to acquire or construct additional storage may not exceed 24

months from the date of notification.
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(b) Failure to maintain 180 days of storage under this paragraph isnot reason for allowing
emergency applications of liquid manure under s. NR 243.14(7)(d).

Note: The 180-day storage capacity includes process wastewater and other wastes mixed and
stored with liquid manure. See s. NR 243.15(3)(K).

(5) SOLID MANURE-MAINTAINING STORAGE DURING FEBRUARY AND MARCH. Pursuant to
s. NR 243.15(3)(g) and (h), once a permittee has constructed or established properly designed
manure storage facilitiesor a system of properly designed facilities that provide storage for solid
manure generated at an operation site during February 1 through March 31, the operation shall
operate and maintain the storage facilities or system to continue to provide storage for all solid
manure generated at the operation site from February 1 to March 31, or otherwise obtain
department approval to stacksome or all of the manure in accordance with ss. NR 243.14(6)(d) and
243.141(1).

(6) DISCHARGE PREVENTION. A permittee shall operate and maintain storage and
containment facilitiesto prevent overflows and dischargesto waters of the state.

(@) The permittee may not exceed the maximum operating level in liquid storage or
containment facilities except as a result of recent precipitation or conditionsthat do not allow
removal of material from the facility in accordance with permit conditions.

(b) The permittee shall maintain a margin of safety in liquid storage or containment facilities
that levels of manure, process wastewater and other wastes contained in the storage or containment
facility may not exceed. Materials shall be removed from the facility in accordance with the
permittee’s nutrient management plan to ensure that the margin of safety is not exceeded.

(7) CLOSURE. (a) General. If the permittee wishesto abandon or discontinue use of structures
or syssems covered under this subchapter, a closure plan shall be submitted to the department for
prior approval.

(b) Manure storage facilities. Closure of manure storage facilities shall be completed, at a
minimum, according to NRCS Standard 360, dated December 2002. NRCS Standard 360, dated
December 2002, isincorporated by reference in s. NR 243.07. Closure of a manure storage facility
shall occur when manure hasnot been added or removed for a period of 24 months, unlessthe
owner or operator can provide information to the department that the structure isdesigned to store
manure for a longer period of time or information that the storage structure will be utilized within a

specific period of time.
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Note: Copies of NRCS Standard 360, dated December 2002, and documentsreferenced in
thisstandard may be inspected at the offices of the department, DATCP, NRCS, county land
conservation departments and the revisor of statutes, Madison, Wisconsin.

(c) Monitoring wells. Groundwater monitoring wells shall be abandoned in accordance with

ch. NR 141.

NR 243.18 Combined wastes. If a permittee combines manure or process wastewater with
other types of waste not generated by the operation, the combined wastewater shall be stored and
land applied in accordance with this subchapter. The permittee shall obtain department approval
prior to combining other wastes with manure or process wastewater. The department may apply
additional requirements such asthe requirementsin ch. NR 113, 213, 204 or 214 to the land
application of the combined wastes and to the design of structures or systems associated with the
combined wastes. Factorsthat the department shall consider in determining other applicable
requirementsinclude the volume and characteristics of the wastes or wastewater combined with the
manure, requirementsin other rulesand any treatment of the combined wastes. The operation’s
nutrient management plan shall addressland application of these wastes.

Note: Other wastesdo not include process wastewater from the operation itself. Examples of

other wastesinclude septage or municipal biosolids.

NR 243.19 Inspections, record keeping and reporting. (1) MONITORING AND INSPECTION
PROGRAM. In accordance with a WPDES permit, the permittee shall submit a monitoring and
inspection program designed to determine compliance with permit conditionsthat identifiesthe
areasthat the permittee will inspect in accordance with this section, the person responsible for
conducting the inspectionsand how inspections will be recorded and submitted to the department.
The monitoring and inspection program shall be consistent with the requirementsin this subsection.

(@) Inspections. Visual inspectionsshall be completed by the permittee or designee in
accordance with the following frequencies:

1. Daily inspection for leakage of all water linesthat potentially come into contact with
pollutants or drain to storage or containment structures or runoff control systems, including drinking or
cooling water lines.

2. WeeHly inspectionsto ensure proper operation of all ssorm water diversion devices and

devices channeling contaminated runoff to storage or containment structures.
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3. Weekly inspections of liquid storage and containment structures. For liquid storage and
containment facilities, the berms shall be inspected for leakage, seepage, erosion, cracks and
corrosion, rodent damage, excessive vegetation and other signs of structural weakness. In addition,
the level of material in all liquid storage and containment facilities shall be measured and recorded
in feet orinchesabove or below the margin of safety level.

4. Quarterly inspections of the production area, including outdoor animal pens, barnyards
and raw material storage areas. CAFO outdoor vegetated areas shall be inspected quarterly.

5. Periodic inspectionsand calibration of landspreading equipment to detect leaks and
ensure accurate application ratesfor manure and process wastewater. An initial calibrati on of
spreading equipment shall be followed by additional calibration after any equipment modification
that may impact application of manure or process wastewater or after changesin product or manure
or process wastewater consistency. Spreading equipment for both liquid and solid manure shall be
inspected just prior to the hauling season, and equipment used for spreading liquids shall be
inspected at least once per month during monthswhen hauling occurs.

6. Inspections each time manure or process wastewater is surface applied on frozen or snow-
covered ground to determine if applied materials have run off the application site. Inspections shall
occur during and shortly after application.

(b) Corrective actions. The permittee shall take corrective actions as soon as practicable to
address any equipment, structure or syssem malfunction, failure or other problem identified through
monitoring or inspectionsin par. (a).

(c) Sanmpling. Manure, process wastewater and soil on fieldsused for land application shall
be sampled by the permittee in accordance with this chapter and WPDES permit conditions. Manure
or process wastewater shall be analyzed on at least an annual basis for nitrogen, phosphorus and
percent solidsin yearswhen the manure or process wastewater is applied. The department may
require more frequent monitoring and monitoring for other parameters as part of a WPDES permit
where necessary to provide representative samplesof manure and process wastewater. Manure and
soil samplesshall be analyzed by a laboratory certified under s. ATCP 50.50. Samples of process
wastewater that are not mixed with manure shall be analyzed using applicable methods specified in
ch. NR 219. The department may specify alternative methods for sampling in the WPDES permit.
The permittee shall submit appropriate quality control information for sampling and analysisupon
written request of the department.

Note: NRCS Standard 590 requires soil testing once every 4 years.
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(2) RECORD KEEPING. The permittee shall retain complete records onsite of all information
required as part of thissubchapter for a period of at least 5 yearsfrom the date the records are
created. Results of inspection information, sampling and other information required under this
section shall be recorded at the time the information isobtained.

(a) Record keeping requirements for the production area. The permittee shall create and
retain records documenting the following information for the production area:

1. Current design of any manure storage structures, including volume for solids accumulation,
design treatment volume, total design volume, and approximate number of days of storage capadcity.

2. Sampling and inspection information required under sub. (1)(@) and (c).

Note: Thissubsection requiresthat specific information must be recorded when samplesare
taken or inspections are conducted.

3. The date that liquid storage facilities were emptied to the 180-day level indicator.

4. The date, time and estimated volume of any overflow.

5. Any actionstaken to correct deficienciesasrequired under sub. (1)(b). Deficiencies not
corrected within 30 days shall be accompanied by an explanation of the factors preventing
correction.

6. Mortality management and practicesused by the permittee to meet the requirementsof s.
NR 243.13(8), including the datesand methods of disposal.

(b) Record keeping requirements for land application activities. The permittee shall create
and retain the following records for activities associated with land application:

1. A copy of the nutrient management plan.

2. Daily logsrecorded using form 3200-123A or a department approved equivalent,
indicating the following.

a. The datesmanure or process wastewater isapplied to each field.

b. Fields used.

c. Acresapplied.

d. Manure source and waste type.

e. Spreader volume.

f. Number of loads.

g. Whether the soil wasdry, wet, saturated, frozen or snow covered at the time of application.

h. Weather conditions at time of application.

i. Whether manure wasinjected, incorporated or surface applied.

j. Dates of emergency applicationsin winter.
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k For surface applicationson frozen or snow-covered ground, whether any applied manure or
process wastewater ran off the application site.

3. A weather log for all datesthat manure and process wastewater is spread, including
weather 24 hours prior to and following application.

4. Total amount of nitrogen and phosphorus actually applied to each field, including
documentation of calculations for the total amount applied.

5. Results from manure, process wastewater and soil sampling.

6. Dates of manure application equipment inspection.

7. Records of the date, recipient name and address, approximate amount and nutrient
content of manure or process wastewater distributed to another person in accordance with s. NR
243.142.

(c) Record keeping for sanpling. For each manure, process wastewater and soil sample taken,
the permittee shall record the following information:

1. The date, exact place, method and time of sampling or measurements.

2. The individual or lab that performed the sampling or measurements.

3. The date the analysiswas performed.

4. The individual who performed the analysis.

5. The analytical techniquesor methods used.

6. The results of the analysis.

(d) Record keeping for inspections. For each inspection conducted by the permittee, the
permittee shall record the following information:

1. The date and name of persons performing the inspection.

2. An ingpection description, including componentsinspected.

3. Details of what was discovered during the inspection.

4. Recommendationsfor repair or maintenance.

5. Any corrective actionstaken.

(3) REPORTING REQUIREMENTS. (a) Corrective actions. If the permittee failsto take
corrective action within 30 days of identifying a malfunction, failure or other problem identified
under sub. (1), the permittee shall contact the department immediately following the 30-day period
and provide an explanation for itsfailure to take action.

(b) Quarterly reporting requirements. The permittee shall summarize the results of the

inspections conducted at the production area in a written quarterly report. The reports shall be
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maintained onsite until submittal as part of the annual report in par. (c). The report shall include the
following information:

1. Identified permit violationsincluding all discharges of manure or process wastewater to
surface waters, overflows of liquid manure or process wastewater storage and containment structures,
and number of missed inspections.

2. Dates, timesand approximate volume of dischargesin subd. 1.

3. Corrective actionstaken.

4. A summary of the condition of runoff control syssemsand storage and containment
structures.

5. A summary of recorded levels of materialsin liquid storage and containm ent structures,
including exceedances of the maximum operating and margin of safety levels.

6. Other information requested by the department in writing or in the permit.

(c) Annual reporting requirements. The permittee shall submit written annual reportsto the
department by the date specified in the WPDES permit for all manure and other process wastewater
that isgenerated. These annual reports shall cover the previous calendar year or cropping year, as
specified in the WPDES permit, and shall include the following:

1. The quarterly reportsrequired under par. (b).

2. The number and type of mature and immature animals at the operation and whether the
animalsare in open confinement or housed under roof.

3. The total amount of material in large CAFO storage or containment facilities, including
manure and process wastewater generated by the large CAFO in the previous 12 months,
precipitation and runoff diverted to storage or containment structures.

4. Lab analyses of manure and process wastewater land applied in the previous12 months,
and the most recent soil test analysis completed for fields receiving manure or process wastewater in
the previous 12 months.

5. An annual spreading report summarizing manure and other process wastewater land
application activitiesusing form 3200-123 or a department-approved equivalent, indicating the
following for each field receiving manure or process wastewater:

a. Date of application.

b. Information on the fieldswhere manure or process wastewater isapplied including field
identification, slope and soil test phosphoruslevels.

c. Acresapplied.

d. Source and nutrient content of applied manure.
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e. Current and previousfield crops.

f. Nutrient balance indicating crop nutrient need in comparison to nutrients applied and
credited from all sources.

g. Whether the soil wasdry, wet, saturated, frozen or snow covered.

h. Method and rate of application in tonsor gallons per acre.

i. Whether fieldsmeet T.

j. Whether soil tests have been taken within the last 4 years.

k Number of years of crop phosphorus need applied based on crop rotation.

I. For surface applicationson frozen or snow-covered ground, whether any applied manure or
process wastewater ran off the application site.

6. Dates on which storage facilitieswere emptied to the 180-day level indicator.

7. Total amount of manure and process wastewater distributed to another person by the
permittee in accordance with s. NR 243.142 in the previous 12 months.

8. Total number of acresfor land application covered by the nutrient management plan
developed in accordance with s. NR 243.14.

9. Total number of acresactually used by the permittee for land application of manure and
process wastewater in the previous12 months.

10. A statement indicating whether the current version of the permittee’s nutrient
management plan was developed or approved by a certified nutrient management planner.

11. Resultsof land application equipment inspectionsand calibration.

12. Other information requested by the department in writing or in the permit.

Note: Forms 3200-123 and 3200-123A can be obtained at regional offices of the
department or the department’'s Bureau of Watershed Management, 101 S. Webster St., P.O. Box
7921, Madison, Wisconsin 53707.

Subchapter Il — Other Animal Feeding Operations
NR 243.21 Purpose. The purpose of thissubchapteristo establish procedures, in

cooperation with other federal and state agenciesand governmental units, for addressing
unacceptable practicesthrough the issuance of a notice of discharge or WPDES permit unders.
281.16 or ch. 283, Stats. Animal feeding operationswith fewer than 1000 animal unitsthat have

unacceptable practices are subject to this subchapter.
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NR 243.23 General requirements for animal feeding operations. (1) LIVESTOCK
PERFORMANCE STANDARDS AND PROHIBITIONS. (a) Owners and operators of animal feeding
operations shall comply with the livestock performance standards and prohibitionsin accordance with
the requirementss. NR 151.095.

(b) The department may grant a variance to livestock performance standards or accepted
management practices consistent with s. NR 151.097. A variance may not be granted to a livestock
prohibition or other statutory requirements.

Note: Additional procedures for implementing cropland performance standards are included
in ch. NR 151.

Note: Under s. 281.16(3)(e), Stats., an owner or operator may not be required by the state, or
a governmental unit through an ordinance or regulation, to bring existing livestock facilities into
compliance with the livestock performance standards or prohibitions, technical standards or

conservation practices unless cost sharing isavailable.

NR 243.24 Department discharge determination and NODs . Unless based on information
provided aspart of a WPDES permit application submitted pursuant to s. NR 243.26(1), no
determination may be made by the department that an unacceptable practice exists at an operation
until there hasbeen an onsite investigation by the department or a federal or state age ncy or
governmental unit.

(1) CATEGORIES OF UNACCEPTABLE PRACTICES. The department shall identify the
categories of discharge associated with unacceptable practices pursuant to the following criteria:

(a) Category I. A category | unacceptable practice isa practice or facility at an animal feeding
operation that causes a point source discharge of pollutantsto navigable waters by either of
following means:

1. Pollutants are discharged into navigable watersthrough a man-made ditch, flushing
system or other similar man-made device.

2. Pollutants are discharged into navigable watersthat originate outside of the operation
and passover, across or through the operation or otherwise come into direct contact with the animals
confined at the operation.

(b) Category Il. A category Il unacceptable practice isa practice or facility at an animal
feeding operation that causes a discharge of pollutantsto waters of the state that isthe result of an

owner's or operator's failure to comply with a livestock performance standard or prohibition in ss. NR
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151.05 to 151.08. For Category Il discharges, waters of the state hasthe meaning specified unders.
281.01(18), Stats.

(c) Category lll. A category Il unacceptable practice isa practice or facility at an animal
feeding operation that caused a discharge of pollutantsto waters of the state and that isnot
described in par. (a) or (b).

(2) COORDINATION WITH GOVERNMENTAL UNITS. Unlessan unacceptable practice isan
imminent threat to public health or fish and aquatic life, the department shall notify the appropriate
governmental unit prior to taking any of the following actions:

(a) Contacting an owner or operator of an animal feeding operation under the proceduresin
this subchapter to investigate a discharge from an unacceptable practice.

(b) Issuing an NOD for a category Il unacceptable practice.

(c) Taking enforcement action under s. 281.98, Stats., against an owner or operator of an
animal feeding operation for failing to comply with a livestock performance standard or prohibition.

(3) DEPARTMENT ACTION. If the department determinesthat an unacceptable practice
exists at an operation based on itsown onsite investigation, an investigation conducted by a federal
or state agency or governmental unit, or information provided as part of WPDES permit application,
the department may take any of the following actions:

(@) For all unacceptable practices. 1. The department may coordinate with a designated
governmental unit to addressthe unacceptable practice and provide assistance to the owner or
operator. This contact shall be made assoon as possible after the determination that an
unacceptable practice existsat an operation to maximize opportunities for the governmental unit to
provide assistance to the owner or operator.

2. The department may issue a notice of intent to issue an NOD.

(b) Category | unacceptable practices. For category | unacceptable practices, the department
may take any of the following actions:

1. Issue an NOD to the owner or operator of the animal feeding operation to addressthe
unacceptable practices.

2. Send the owner or operator a permit application if the owner or operator hasnot filed a
WPDES permit application pursuant to s. NR 243.26.

3. Designate the operation asa CAFO under s. NR 243.26(2).

4. Take direct enforcement action.
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Note: In general, the department considers factors such asthe degree of harm to a waterbody
and the level of mismanagement or negligence by an owner or operator when deciding whether to
take direct enforcement action.

(c) Category Il unacceptable practices. For category Il unacceptable practices, the department
may take any of the following actions:

1. Issue an NOD if requested by a governmental unit or if a governmental unit isnot
addressing a facility'snoncompliance with livestock performance standards or prohibitionsin a
manner consistent with the procedures established in ch. NR 151.

2. Follow the proceduresoutlined in s. NR 151.095.

3. Designate the operation asa medium or small CAFO under s. NR 243.26(2).

(d) Category lll unacceptable practices. For category Ill unacceptable practices, the
department may take any of the following actions:

1. Issue an NOD to the owner or operator.

2. Take direct enforcement action.

3. Designate the operation asa medium or small CAFO under s. NR 243.26(2).

Note: In most cases, the department will rely on governmental unitsto fully implement the
livestock performance standards and prohibitionsand addressimpactsto water quality from category
Il unacceptable practices. The department intendsto issue NODsin accordance with thissection in
caseswhere a governmental unit hasrequested assistance in implementing and enforcing the
performance standards or prohibitionsor in caseswhere a governmental unit hasfailed to
appropriately address unacceptable practices at animal feeding operationsin a timely manner. The
department recognizesthat coordination between governmental units, the department of
agriculture, trade and consumer protection and other state agenciesisneeded to achieve statewide
compliance with the performance standards and prohibitions. Accordingly, the department has
worked with counties, the department of agriculture, trade and consumer protection and other
interested partnersto develop a detailed intergovernme ntal strategy for achieving compliance with
the performance standards and prohibitionsthat recognizesthe proceduresin this subchapter, state
basin plansand the priorities established in land and water conservation plans.

(4) NOTICE OF DISCHARGE. (a) If the department issues an NOD to an owner or operator of
an animal feeding operation, it shall be sent certified mail, return receipt requested or personal
delivery.

(b) The department shall include all of the following information in an NOD:
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1. A summary of the results of the onsite investigation used to determine that unacceptable
practices exist at an operation. The summary shall include a determination of the category of the
unacceptable practice that exists at the operation. The department shall provide a copy of the
summary to the animal feeding operation and appropriate governmental unit.

2. One or more suggested corrective measuresfor the unacceptable practice identified in the
summary report. The department may amend an NOD at any time to reflect changesto suggested
corrective measures based on further evaluation and planning associated with addressing the
unacceptable practice.

3. Alist of known governmental or private servicesthat may be available to provide technical
or financial assistance.

4. For category Il unacceptable practices, the NOD shall contain determinations consistent
with s. NR 151.095, except that the length of the compliance period shall be determined in
accordance with subd. 5. Determinationsrequired under s. NR 151.095 may be included as part of
the NOD or asamendmentsto the NOD.

Note: Section NR 151.095 containsthe criteria and establishesthe proceduresfor
determining when cost sharing isrequired for eligible costs associated with corrective measures and
when cost sharing isconsidered to have been made available. Cost sharing isnot required for new
facilitiesand for practicesthat do not involve eligible costs, such asmoving a manure pile. Cost
sharing for eligible costs may be available under ch. NR 120 or 153.

5. Areasonable compliance period for implementing necessary corrective measures shall be
specified in the NOD. The compliance period identified in the NOD shall be determined by the
department in accordance with the following:

a. The length of the compliance period shall be from 60 daysto 2 yearsunless otherwise
provided for in this paragraph.

b. The length of the compliance period may be lessthan 60 daysif the site isan imminent
threat to public health or fish and aquatic life.

c. The compliance period may not be more than 2 yearsunlessan alternative compliance
period hasbeen mutually agreed upon by the department and the owner or operator of the animal
feeding operation.

d. For existing practices or facilities where corrective measuresrequire cost sharing in
accordance with s. NR 151.095 and where cost sharing has not previously been made available, the
compliance period specified in an NOD shall begin on the date that cost share dollars are available

pursuant to s. NR 151.095(5)(d).
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Note: Cost-share dollars may be offered as part of an NOD or may be included in an
amendment to an NOD.

e. For all other practices or facilities, the compliance period specified in the NOD shall begin
on the date of the NOD, regardless of the availability of cost sharing.

6. An explanation of the possible consequencesif the owner or operator failsto comply with
the provisions of the notice, including enforcement or loss of cost sharing, or both.

(c) The department may request that proposed corrective measures be submitted to the
department for review prior to implementing the corrective measures.

(d) The department may require that accepted management practices be superseded by
additional design requirements or practicesif they are necessary for water quality protection.

(e) The department may require that the owner or operator of the animal feeding operation,
or a designee, notify the department asto the status of implementing the corrective measures prior

to the end of the compliance period.

NR 243.25 NOD enforcement. (1) CATEGORIES | AND Ill. (a) Owners or operators or animal
feeding operationsthat receive an NOD for a category | or lll unacceptable practice shall implement
corrective measures within the compliance period specified, regardless of the availability of cost
sharing. The owner or operator may seek cost sharing to implement corrective measureswithin the
specified compliance period, but if cost sharing isnot available, the owner or operator shall install
corrective measuresto abate or eliminate the discharge without cost sharing or otherwise apply for a
WPDES permit.

(b) If the owner or operator does not implement the corrective measures within the specified
time frame to address category | or lll unacceptable practices, the department may issue a specific
WPDES permit or grant general permit coverage or the department may pursue enforcement action
under ch. 283, Stats.

(2) CATEGORY Il. For operationsissued an NOD for a category Il unacceptable practice, if
the owner or operator of the animal feeding operation doesnot implement corrective measures
within the compliance period specified in the NOD, and cost sharing hasbeen made available for
existing facilities or practices or if cost sharing isnot required under s. NR 151.095, the department
may take enforcement action pursuant to s. 281.98, Stats,, require the submittal of a WPDES permit
application or take other appropriate actionsagainst the owner or operator.

Note: The procedures specified in this subchapter for category Il unacceptable practices are

limited to actionstaken by the department under s. 281.98, Stats., for noncompliance with a livestock
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performance standard or prohibition. Pursuant to other statutory authority, the department may take
direct enforcement action without cost sharing against a livestock producer for willful or intentional
actsor other actions by a producer that pose an imminent or immediate threat to human health or

the environment.

NR 243.26 WPDES permits for medium and small CAFOs. (1) OPERATIONS DEFINED AS A
MEDIUM CAFO. Any owner or operator of an animal feeding operation with 300 to 999 animal units
shall submit a complete application fora WPDES permit to the department before a category |
discharge to navigable waters occurs. An owner or operator of an animal feeding operation that has
300 to 999 animal units may not have a Category | discharge to navigable watersunder s. NR
243.24(1)(@) unlessthe discharge is covered by and in compliance with a WPDES permit. In the
event an owner or operator of an animal feeding operation hasa Category | discharge to navigable
waters and that operation isnot covered by a WPDES permit at the time of the discharge, the owner
or operator shall immediately contact the department and shall immediately apply fora WPDES
permit.

(2) OPERATIONS DESIGNATED AS MEDIUM OR SMALL CAFOS. (a) Subject to par. (c), for
animal feeding operations not already defined asa CAFO under sub. (1), the department may
designate an animal feeding operation with 999 animal unitsorlessasa CAFO if all of the
following occur:

1. The department conducts an onsite investigation of the operation.

2. The department determines one of the following:

a. The operation isa significant contributor of pollutantsto navigable watersand the
department considersthe factorsin par. (b) when making this determination; or

b. The operation has caused the fecal contamination of water in a well constructed in
accordance with ch. NR 811 or 812.

3. For discharges of pollutantsfrom land applied manure or process wastewater to navigable
waters by an animal feeding operation with 300 to 999 animal units, the department determinesthe
discharge was not an agricultural storm water discharge.

4. The department provides written notification to the owner or operator of the designation.

Note: Consistent with past regulatory practices, the department intendsto continue to work
cooperatively with animal feeding operationsto address dischargesto waters of the state to the
maximum extent practicable in order to make designation of an operation asa CAFO unnecessary.

Thisapproach includesusing voluntary programs or the issuance of an NOD, which typically provides

82 of 87



an opportunity to obtain cost-share and technical assistance, to aid an operation to implement
corrective measures.

Note: Written notification by the department may be included as part of a Category |, Il or lll
NOD or a separate written notice may be sent to the owner or operator.

Note: For animal feeding operations with lessthan 300 animal units, a significant discharge
of pollutantsto navigable waters from land application activitiesisnot a basisfor designating an
operation asa CAFO and requiring a WPDES permit-see par. (c). For animal feeding operationswith
300-999 animal units, a significant discharge of pollutantsto navigable watersfrom either the
production area or land application areasisa basisfor CAFO designation and WPDES permit
coverage.

(b) The department shall consider all of the following factors when determining whether an
operation isa significant contributor of pollutantsto navigable watersunder par. (a):

1. The size of the animal feeding operation and the amount of manure or process
wastewater reaching navigable waters.

2. The location of the operation’s production and land application areasrelative to the
navigable waters.

3. The means of conveyance of the manure or process wastewater into navigable waters.

4. The dope, vegetation, rainfall and other factors affecting the likelihood or frequency of
discharges of manure or process wastewater into navigable waters.

5. Other factors relevant to water quality impacts.

(c) If the animal feeding operation haslessthan 300 animal units, the department may not
designate the operation asa CAFO based on the discharge criteria in par. (a)2.a. unlessthe
operation had a Category | discharge to navigable watersunder s. NR 243.24(1)(a) that the
department determines contributed a significant amount of pollutantsto navigable waters.

(d) If an animal feeding operation isdesignated asa CAFO under par. (a), the owner or
operator of the operation shall take one of the following actionswithin 90 days of written notification
by the department of the designation:

1. In accordance with sub. (3), submit a completed WPDES permit application for an
individual permit or for general permit coverage to the department. If a general permit is not
available from the department, the permittee shall apply for an individual permit.

2. Demongdtrate to the complete satisfaction of the department that the owner or operator has
taken actionsto permanently eliminate or significantly reduce the discharge that wasthe basis of the

designation.
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(e) If the owner or operator failsto take the actionsrequired in par. (d) within 90 days of
notification, the department may take enforcement action.

(3) APPLICATIONS. Applicationsshall, at a minimum, be submitted on forms 3400-25 and
3400-25A. The department may require additional information as part of the permit application
consistent with the requirements of subch. II.

Note: Applicationscan be obtained at regional offices of the department or the department’s
Bureau of Watershed Management, 101 S. Webster St., P.O. Box 7921, Madison, Wisconsin 53707.

(4) WPDES TERMS AND CONDITIONS. (a) WPDES permitsissued under this subchapter shall
contain requirementsdesigned to implement corrective measuresto address unacceptable practices,
to protect groundwater and surface waters, and to prevent impairmentsto wetland functional values.
At a minimum, permits shall contain requirementsthat a permittee do all of the following:

1. Comply with livestock performance standards and prohibitions, regardless of the
availability of cost sharing.

2. Address manure, process wastewater and contaminated runoff from the production area in
a manner that is consistent with accepted management practices and that treats or contains all
manure, process wastewater and contaminated runoff for ssorm eventsup to and including a 25-yeatr,
24-hour storm event.

Note: In determining accepted management practices for small and medium CAFOs, the
department shall consider the factors contained in 40 CFR § 125.3(d).

3. Control all dischargesfrom the production area in a manner that does not cause
exceedances of groundwater or surface water quality standards or impair wetland functional values.

4. Develop and implement a nutrient management plan in accordance with s. NR 243.14 for
the land application of manure and process wastewater.

5. Comply with the requirementsin ss. NR 243.13(5)(b) and (6) to (8) and 243.142(5).

6. Conduct periodic inspections of the production area and land application equipment at a
frequency specified in the WPDES permit.

7. Conduct manure, process wastewater and soil sampling in accordance with WPDES permit
conditions.

8. Maintains and submit reportsto the department in accordance with WPDES permit
conditions.

Note: The WPDES permit requirementsoutlined in thissubsection for small and medium
CAFOs, including the requirement to develop and implement a nutrient management plan in

accordance with s. NR 243.14, are only mandatory for those small and medium operationsthat have
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been issued a WPDES permit. For small and medium AFOsthat have not been issued a WPDES
permit, nutrient management requirements contained in ATCP 50 apply.

(b) All submitted plansand specifications or evaluations of facilities or structures required
under a WPDES permit shall be done in accordance with ss. NR 243.15 and 243.16 unlessthe
department includes alternative requirementsin the WPDES permit.

Note: Under par. (b), all permitted medium and small CAFOs are required to install 180 days
of storage for liquid manure.

(c) The permittee shall comply with the operation and maintenance requirementsin s. NR
243.17, unlessthe department includes alternative requirementsin the WPDES permit.

Note: Pursuant to s. 283.31, Stats., and federal regulations, a point source discharge by a
medium size CAFO isprohibited unlessthe discharge is covered by, and in compliance with, a
WPDES permit.

Note: Pursuant to ch. NR 153, operations covered by a WPDES permit are no longer eligible
for cost sharing under s. 281.65, Stats.

(5) GENERAL PERMITS. The department may issue a general permit to cover a category of
medium or small CAFOs.

(6) REISSUANCE OR TERMINATION OF WPDES COVERAGE. If a medium or small CAFO is
covered by an individual or general WPDES permit, the owner or operator shall maintain permit
coverage and shall reapply for continued coverage at least 180 days prior to the expiration of the
WPDES permit unless:

(@) The permittee has ceased operation orisno longer a CAFO.

(b) The permittee hasdemonstrated to the satisfaction of the department that there isno
remaining potential for a discharge to navigable waters of manure and process wastewater that was
generated while the operation wasa CAFO, or there isno remaining potential to cause well

contaminations.

Subchapter IV — CAFO Enforcement
NR 243.31 Enforcement. (1) If the department findsthat the owner or operator of a CAFO

violated a term or condition of its WPDES permit, the department may, following notice to the
permittee, modify, suspend or revoke the permit, in whole orin part, under s. 283.52(2), Stats.
(2) If the department finds that the owner or operator of a CAFO isviolating a term or

condition of its WPDES permit, any requirement in this chapter or ch. 283, Stats., or that the owner
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or operator of a CAFO isdischarging manure or process wastewater pollutantsto waters of the state
without a WPDES permit, the department may refer the matter to the department of justice for
enforcement, pursuant to s. 283.89, Stats. In an enforcement action, the department may seek
temporary or permanent injunctive relief and may seekthe civil and criminal penalties established in
s. 283.91, Stats. The department may recover the costs of investigating the violation and the
expenses of prosecution, including attorneys feesunder s. 283.91(5), Stats., and the costs of
removing, terminating or remedying the adverse effects on the water environment under s. 283.87,

Stats.

SECTION 2. INITIAL APPLICABILITY. (1) Except asprovided in subs. (2) and (3), the requirementsin
ch. NR 243 apply to ownersand operators of large CAFOS or proposed large CAFOs on the effective
date of the rule.

(2) If an owner or operator of a large CAFO holdsa WPDES permit on the effective date of
the rule, the requirementsin s. NR 243.13 apply to the operation upon a modification or reissuance
to the permit that incorporatesthe requirements.

(3) If an owner or operator of a large CAFO holdsa WPDES permit on the effective date of
the rule, the requirementsin ss. NR 243.14, 243.141, 243.17 and 243.19 apply when a permit
modification or reissuance incorporatesthe requirements, unlessthe exising WPDES permit requires
compliance with the revised land application and monitoring requirements established in this
chapter upon department notification of rule changes and submittal of a manure management plan
amendment in which case the requirements apply upon written department notification to the
permittee of the rule changes.

Note: An operation permitted as of the effective date of the rule may already have to comply
with some of these requirementsin this chapter such asinspection and record keeping requirements
or the production area standards because the requirementsare already included asa term or
condition of the WPDES permit.

(4) For medium and small CAFOs and animal feeding operations, the requirementsin ch. NR

243 apply on the effective date of the rule.

SECTION 3. EFFECTIVEDATE: Thisrule shall take effect on the first day of the third month commencing

after the date of publication of the rule asprovided in s. 227.22(2)(e), Stats.
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SECTION 4. BOARD ADOPTION. The rule was approved and adopted by the State of Wisconsin Natural

Resources Board on May 24, 2006 and January 24, 2007.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Scott Hassett, Secretary
(SEAL)

87 of 87



